
NOTICE OF REGULAR

BOARD OF DIRECTORS MEETING

r

Vve Serve 3: 00 P. M. WEDNESDAY, NOVEMBER 4, 2015

r VENTURA RIVER WATER DISTRICT

409 OLD BALDWIN ROAD, OJAI, CA 93023

Gn
Right to be heard: Members of the public have a right to address the Board

directly on any item of interest to the public, which is within the subject matter

j111dtex jurisdiction of the Board. The request to be heard should be made immediately

before the Board' s consideration of the item. No action shall be taken on any item
not appearing on the agenda unless the action is otherwise authorized by
subdivision ( b) of 54954.2 of the Government Code and except that members of a

legislative body or its staff may briefly respond to statements made or questions
VENTURAposed by persons exercising their public testimony rights under section 54954. 3 of

the Government Code.

RIVER
WATER DISTRICT 1.   CALL MEETING TO ORDER

2.   PLEDGE OF ALLEGIANCE

409 Old Baldwin Road
3.   CONSENT AGENDA:

Ojai, CA 93023 A.  FINANCIAL EXPENDITURES FOR SEPTEMBER 2015

Phone( 805) 646-3403 B.  MINUTES FOR REGULAR MEETING OCTOBER 14, 2015

Fax( 805) 646-3860
4.   PUBLIC COMMENT— FOR ITEMS NOT ON THE AGENDA

www.VenturaRiverWD. com
LIMIT PER PERSON —5 MINUTES)

5.   LEAK APPEAL- LAKE CASITAS MOBILE HOME PARK
DIRECTORS

6.   WATER RATE COST OF SERVICE ANALYSIS STATUS UPDATE
Jack Curtis— President

Ed Lee— Vice President 7.   ACCEPTANCE OF IMPROVEMENTS BOULDER RELOCATION PROJECT

Bruce Kuebler—Treasurer

Marvin Hanson 8.   GROUND WATER SUSTAINABILITY AGENCY— UPDATE KUEBLER & LEE

Tom Jamison
9.   GENERAL MANAGERS REPORT ON WELLS, WATER STATUS

GENERAL MANAGER
10. OLD & NEW BUSINESS— AWA 11- 19- 15 Oxnard, VCSDA 12- 1- 2015

Bert Rapp, P. E.   
11. EXECUTIVE SESSION —An executive session will be held regarding litigation

pursuant to subdivision ( b) of Section 54956. 9, Government Code, Small vrs.

VRWD case # 56- 2015-00464077-CU- EI- VTA. City of Ventura vrs. VRWD,
CPF- 14- 513875.

OFFICE MANAGER

Janet Schaefer 12. MEETING ADJOURNMENT TO DECEMBER 9, 2015

FIELD SUPERVISOR

Joe Zuniga
If you require special accommodations for attendance at or participation in

this meeting, please notify our office 24 hours in advance at ( 805) 646- 3403
Govt. Code Section 54954. 1 and 54954.2( a).

ATTORNEY

Lindsay Nielson, ESQ
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VENTURA RIVER WATER DISTRICT 
MINUTES OF REGULAR MEETING OCTOBER 14, 2015 

 
Pursuant to due and official notice, a regular meeting of the Board of Directors of the Ventura River Water 
District was held at 409 Old Baldwin Road, Ojai, California. 

Directors present were, E. Lee, B. Kuebler, M. Hanson and T. Jamison.  J. Curtis was absent.  Also 
present were, General Manager/Board Secretary Bert Rapp and temporary accounting assistant Don 
Good.  Public present was Mr. George Galgas.  

1. CALL MEETING TO ORDER – Board Vice President E. Lee called the meeting to order at 3:00 P.M.   

2. PLEDGE OF ALLEGIANCE – Led by D. Good. 

3. CONSENT AGENDA: 

A. Financial expenditures for September 2015  
B. Minutes for regular meeting September 9, 2015 

 
On item #8 of the September 9th minutes Well #7 was changed to Well #1. T. Jamison moved for 
approval, seconded by M. Hanson.  Motion carried 3-0 with B. Kuebler abstaining.  
 

4. PUBLIC COMMENT – None 
 

5. VACATION OF EASEMENT – BURNHAM RD @ ROCKAWAY – B. Rapp reported that all of the 
property owners were notified of the vacation & no responses were received.  Legal Counsel Lindsay 
Nielsen would like the legal description added to the Quit Claim.  T. Jamison moved to have the 
Board President and General Manager sign and record the Quit Claim Deed after the legal 
description is added. Seconded by B. Kuebler.   Item carried 4-0. 
 

6. PURCHASE OF INTEGRATED BILLING AND ACCOUNTING PROGRAM – D. Good presented the 
advantages of having an integrated billing and accounting program.  The program is expected to save 
about 12 hours per month, reduce accounting overtime and reduce the potential for errors.  T. 
Jamison asked how long it will take to train personnel on the program.  D. Good indicated that this is 
a relatively simple program and training will only require 2 to 3 weeks.  B. Kuebler moved to approve 
Budget Transfer #2 from Operating Reserves in the amount of $29,000 to Account #9320000, Office 
Equipment, and Authorize the Board President to sign the agreement for the purchase of the 
CBSW/CYMA integrated financial program.  Seconded by M. Hanson. Motion carried 4-0.   
 

7. WATER RATE ANALYSIS SCHEDULE (CAPISTRANO CASE) - B. Rapp explained that the 
proposition 218 update of the AWWA M1 Manual for rate analysis will be delayed until September 
2016 and that it is recommended to move forward with a cost of service analysis of the water rates 
without the updated manual.  The approach will be to report back to the Board each month on the 
progress of the analysis and decision points along the way, with the objective of having a revised rate 
ready for Board approval in January 2016.  M. Hanson stated that the rate analysis needed to 
account for the additional wear and tear on equipment caused by higher water usage customers.  The 
General Manager will perform the analysis with no action needed by the Board at this time.  
 

8. CASITAS RESALE VERSES RETAIL RATE COMPARISON – B. Rapp provided an analysis 
showing that total cost of water from Casitas for “retail” is $2.59 per unit and “wholesale” is $1.64 and 
this appears to be reasonable.  The cost of Casitas water at first glance seems out of balance 
because the tier #1 rate is $0.88 per unit while the wholesale rate is $1.49.  When the base rate 
revenues are accounted for, the costs appear to be reasonable.  No action was taken on this item.  
 

9. GROUND WATER SUSTAINABILITY AGENCY – UPDATE KUEBLER & LEE – B. Kuebler 
discussed two issues related to the future Groundwater Sustainability Agency: alternate 
representatives; and weighted voting.  B. Kuebler noted that the Formation Committee had voted to 
not have alternates but that Meiners Oaks Water District would like to discuss the issue again.  The 
down side of an alternate is that they may not have been attending meetings or not participating as 
much and may provide different direction than the regular member.  The lack of continuity may 
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reduce the quality of decision making.  T. Jamison commented that it is important to have someone to 
carry the Board’s vote to the meeting.  E. Lee expressed concern that if the regular member was out 
for an extended period the District would not have a voice.  B. Rapp suggested that the rules allow an 
agency to immediately appoint a representative in such a case.  B. Kuebler indicated his preference 
would be that the alternate issue be discretionary, left up to the individual agency. M. Hanson 
believes it is important to have an alternate to have a backup person.    

The other issue is whether or not to have weighted voting.  B. Kuebler noted that Ventura uses 
4,000 to 5,000 AF/year, VRWD uses 1,200 and Meiners Oaks uses about 1,000 so the water 
agencies have the greatest interest and pay the most, compared to the four other representatives, so 
the water agencies should have a proportional say in what is being decided. One way to do it is to 
have weighted voting based upon the quantity of water pumped, or number of people served water or 
size of your budget.  The other approach is to have a set up like the U.N. Security Council where the 
group of three water agencies, for a key decision like a cutback in pumping, have to have a majority 
of the three water agencies agree or the item dies.  M. Hanson indicated that some type of weighted 
vote is the way to go. 

 
10. CLAIM: JESSE SMALL – VIBRATION DAMAGE DUE TO WELL DRILLING – B. Rapp reported that 

this is a second claim from Jesse Small.  The first claim was for vibrations related to the cleaning of 
Well #1.  This claim is related to the vibrations associated with drilling three monitoring wells. The 
District had vibration & sound monitoring conducted during the drilling and found no significant sound 
or vibrations.  T. Jamison moved to reject the claim. M. Hanson seconded the motion.  Motion carried 
4-0. 
 

11. BUDGET TRANSFERS FOR FY 2014/15- B. Rapp indicated that the three proposed budget 
adjustments will close out the 2014/15 fiscal year.  The Group Insurance overage was covered by 
special payments made by a former employee, the Auto Equipment maintenance overage was for air 
conditioning on the jeep and Legal Expense was for the cross compliant associated with the Santa 
Barbara Channel Keeper lawsuit.  T. Jamison moved for approval of Budget Transfer #4. Seconded 
by B. Kuebler.  Motion carried 4-0.   
 

12. PURCHASE OF SUPPLEMENTAL FLOOD INSURANCE – B. Rapp reported that the cost for flood 
insurance for the facilities at 409 Old Baldwin Road that are in Flood Zone X is $821 and to obtain a 
cost for the facilities in Flood Zone AE, elevation certificates must be obtained first at a cost of about 
$2,000.  E. Lee indicated that the insurance would only replace the current value of the structures not 
provide replacement value and the policy could be purchased for only this year.  No action was taken 
on this item.    
 

13. GENERAL MANAGERS REPORT ON WELLS, WATER STATUS – Well #2 was 80.7 feet below the 
ground surface on October 1, 2015.  Well #1 is producing 670 gpm and is the only well pumping.  
Conservation was 39% below 2013.  Revenues for September were only 1% lower than the budgeted 
revenues for September.   
 

14. OLD & NEW BUSINESS – AWA: Delta Oct. 15th, Think Tank Oct 29th – B. Kuebler & B. Rapp will 
attend the two AWA meetings.   
 

15. EXECUTIVE SESSION – An executive session was be held regarding litigation pursuant to 
subdivision (b) of Section 54956.9, Government Code, Small vrs. VRWD case # 56-2015-00464077-
CU-EI-VTA. No decisions were made.   
 

16. MEETING ADJOURNMENT – The meeting adjourned at 4:37 P.M. to Wednesday November 4, 2015 
at 3:00 P.M.  

Attested:  

_____________________________        ______________________________ 

Ed Lee, Vice President           Bruce Kuebler, Treasurer  
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VENTURA RIVER WATER DISTRICT 
 

DATE: November 4, 2015 

TO:  Board of Directors 

FROM: Bert J. Rapp, P.E. General Manager 

SUBJECT: LEAK APPEAL - LAKE CASITAS MOBILE HOME PARK 
 

SUMMARY 
The Lake Casitas Mobile Home Park has experienced another leak event in 
their old galvanized pipes.  Attached is a letter requesting leak relief.   
 

RECOMMENDED ACTION 
 
The General Manager recommends that the Board deny the leak relief.  
 

BACKGROUND 
 
In his letter dated October 19, 2015 Mr. Jack Kenton suggests that the 
District monitor his normal flow rates and leak flow rates so he could know 
when he has a leak. Several staff members shared with him that the District 
does not have the ability to monitor flow rates for customers only monthly 
flow volumes.  However he could read his meter hourly or daily to know what 
his typical flow rates are.  
 
Mr. Kenton has indicated that the mobile home park has old galvanized pipes 
that are prone to leaking and knows they need to be replaced.   
 
Below is a chart of the mobile home parks usage from 2012.    
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FISCAL SUMMARY 

The amount owed for the normal usage in September and the leak event is 
$4560.  The typical summertime monthly bill is about $1,200 so the leak 
cost is about $3,360. 
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VENTURA RIVER WATER DISTRICT 
 

DATE: November 4, 2015 

TO:  Board of Directors 

FROM: Bert J. Rapp, P.E. General Manager 

SUBJECT: WATER RATE COST OF SERVICE ANALYSIS STATUS 
UPDATE 

 

SUMMARY 
The District is currently doing a cost of service analysis of its water rate 
structure to determine if the tiered rates are in compliance with the ruling 
made by the Court of Appeal for the Fourth District Court in Orange County 
in the Capistrano Case.  In that ruling the courts determined that the water 
rate tiers that are intended to encourage efficient use of water must also 
be proportional to the cost of providing that water.   
 
It is expected that the cost of service analysis will be performed over the 
next several months.  This is the first of several anticipated status updates.   
 

RECOMMENDED ACTION 
 
The General Manager recommends that the Board review and comment on 
this report.  
 

BACKGROUND 
 
Review and analysis of the cost of service is currently underway.  Two issues 
have been raised so far for the Board to consider: 
 
 
Purchase Water Surcharge; 
 
The Purchase Water Surcharge is currently distributed among all water 
customers even though the customers in Monte Via/Rio Via and Casitas 
Springs do not contribute to the need to purchase supplemental water from 
Casitas and it is also distributed to customers using small quantities of water 
who do not create the need to purchase supplemental Casitas water.   
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Proposed approach: When more than 1,000 units of Casitas water are 
purchased during one month, the cost will be distributed to the Tier 4 users 
in the pumped zones.  If the quantity of Casitas water purchased is greater 
than the quantity of water utilized in Tier 4, then the cost shall also be 
distributed to Tier 3 users in the pumped zones.   
 
 
Areas served only Casitas water:     
 
The Casitas Springs area and Monte Via/Rio Via areas are not serviced by 
wells, booster pumps or tanks.  However it is impractical to separate these 
two small areas into separate billing areas.   
 
Proposed approach: Consider these areas as part of a utility and keep them 
in their respective billing zones.  Casitas Springs is in Zone 1 and Monte 
Via/Rio Via is in Zone 2.   

 

FISCAL SUMMARY 

 

There are no significant fiscal impacts associated with this item at this 
time.   

Board Packet Page 14 of 101



VENTURA RIVER WATER DISTRICT 
 

DATE: November 4, 2015 

TO:  Board of Directors 

FROM: Bert J. Rapp, P.E. General Manager 

SUBJECT: BOULDER RELOCATION  
 ACCEPTANCE OF IMPROVEMENTS 
 

SUMMARY 
The boulder Relocation project is complete and ready for acceptance by the 
Board.  The work was performed by OST Trucks and Cranes, Inc.  
 
The project relocated 44 granite boulders from the District property in 
Casitas Springs to 409 Old Baldwin Road.  The contract was awarded to OST 
in the amount of $77,322.  OST was able to complete the boulder moving 
one day early and completed their portion of the work at a cost of $55,608.  
This final cost for the OST portion of the project is $21,714 under budget 
or -28%.     
 

RECOMMENDED ACTION 
 
The General   Manager recommends that the Board accept the project as 
complete, direct the General Manager to record the Notice of Completion 
and release the 5% retention of $2,780.39 after the 35-day lien period. 
 

BACKGROUND 
 
On September 9, 2015 the Board awarded the informally bid Boulder 
Relocation to OST Trucks and Cranes.  On October 9, 2015 the final job 
walk was conducted and the work was found to be in compliance with the 
plans and specifications.  At this time it would be appropriate for the Board 
to accept the work as complete. 
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FISCAL SUMMARY 
Original Bid Price $77,322 
Final Contract Price $55,607.89 
 
Amount Paid to Date $52,827.50 
Retention being held $2,780.39 
TOTAL $55,607.89 
 
The OST work was only a portion of the effort to relocate the Boulders.  
The costs to date for the boulder relocation are: 
 

Budget Transfer #1  Acc # 91500017 $125,000

Estimate Actual Total

Hill Excavation (District Staff) $5,550 $6,430.65

Casitas Springs Site Prep (District Staff) $2,913
Waiting for 

Inovices

C&W Fence P.O. 6072 $10,020 $10,020.00

OST Truck & Crane P.O. 6093 $77,322 $55,607.89

Estimate Actual to Date

Total Cost: $90,255 $65,628

Flood Protection 2015

 
 
The remaining tasks for Flood Protection 2015 are to install a flood barrier 
at the 150-cage Casitas Turnout and install a mud barrier on the Baldwin 
Pump Station. The estimate for these remaining tasks is $4,000. 
 
Projected total expenses for Flood Protection 2015:  
Boulder Relocation $69,000 
150 Cage Casitas Turnout $3,600 
Baldwin Pump Station mud barrier $400 
 Projected TOTAL: $73,000 
 

Funds for this project are budgeted for this project in account 9150017 
“Flood Protection 2015” in the amount of $125,000. 
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VENTURA RIVER WATER DISTRICT 
 
DATE:  November 4, 2015 
TO:  Directors 
FROM: Bert J. Rapp, P.E. General Manager 

SUBJECT: WELLS, PRODUCTION, USAGE, AND CONSERVATION UPDATE 

 

Wells & Production 

The static aquifer level at Well # 2 on November 1, 2015 was 83.6 feet below the 
surface. The level dropped 1.9 feet since the first of last month.  The aquifer is 
currently 28.2 feet below the 25 – year average for November 1st.  

Well #1 is pumping 650 GPM this month down 20 GPM from last month.  Well 
#2,3&4 are not pumping due to low water levels.  Total available well production: 
650 GPM, a decrease of about 20 GPM from last month.  Well #1 is pumping about 
21 hours a day on hot days with Zone #5 (Villanova Road area) on well water.  
Currently the Burnham Road area is being served by Casitas water and Zone #5 is 
turned on and off of Casitas depending upon the hot weather and demand.    

 

Supplemental Water from Casitas 

Supplemental water was purchased from Casitas beginning on August 15th.  The 
purchased water surcharge is $0.39 on the October bill.  About 30% of our water 
is currently provided by Lake Casitas.  

 

Usage 
Sales dollars billed on October 31, 2015 amounted to $210,032 ($185,939) was 
budgeted for October in the 2015/16 Budget).  Last year we billed $168,965 during 
the same period.  Water sold in October 2015 amounted to 40,647 HCF, a decrease 
of 20% below the 51,064 HCF sold in October 2013, and a decrease of 9% below 
the 44,829 HCF sold in October 2014.   

Charts are enclosed to depict the ground water status and water usage.  On 
October 30, 2015 Lake Casitas level was 44% of full capacity at elevation 501.1, 66 
feet below spill elevation of 567.1 with storage of 111,673 AF.  The lake has 
dropped 0.9% or 2.6 feet and -2,593 AF feet since last month. 

Conservation 
No Notice of Violations were issued in October and no penalties were assessed.   

Customer Complaint Log 
A copy of the Customer Complaint Log is attached. 
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VENTURA RIVER WATER DISTRICT
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Static Level: is the level of water in the well 
when no water is being taken (pumped) from 
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Pumping Level: is the level of water in the 
well during pumping.

Critical Satic Level: is the level where many 
of our wells can no longer pump water and 
we must use much more water from Lake 
Casitas.
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CUSTOMER COMPLAINT LOG
FOR THE YEAR ENDED DECEMBER 31, 2015

LEAK OTHER/

DATE LOCATION/ADDRESS
CUSTOMER 

SIDE DESCRIPTION FINDINGS COMMENTS

41 10/9/2015 2148 LOS ENCINOS Air in water

BJR Air blasing out of faucets & toilets, Neighbor had plumber inject air to find leak, 
he was told turn off customer valve next time

42 10/9/2015 2144 LOS ENCINOS Air in water

BJR Air blasing out of faucets & toilets, Neighbor had plumber inject air to find leak, 
he was told turn off customer valve next time

43 10/20/2015 213 CARILLO RD X CAL- Customer had problem with leaky toilet flapper. 
44 10/16/2015 501 DONNA ST X month. Last month reading, did notify him of high reading and meter was turning.
45 10/16/2015 185 PUESTA DEK SOL X demo?

46 10/8/2015 915 SANTA ANA RD X CAL- Meter turning. Left message.
47 10/5/2015 513 BURNHAM RD X CAL-No leak.   
48 10/2/2015 658 W. VILLANOVA RD X MJZ-Customer called.  Check for leak.
49 10/1/2015 1409 LA PAZ DR X CAL-No leak. Left message..
50 10/2/2015 313 DESCANSI AVE X CAL-Check for leak.  Green, green grass. No leak.
51 101/5/2015 335 E. VILLANOVA RD X
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BENJAMIN C. LEE, Bar No. 282177
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BEST BEST & KRIEGER LLP
2001 N. Main Street, Suite 390
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Tel.: (925) 977-3300/Fax: (925) 977-1870

WENDY Y. WANG, Bar No. 272527
wendy.wang@bbklaw.com
SARAH C. FOLEY, Bar No. 277223
sarah.foley@bbklaw.com
BEST BEST & KRIEGER LLP
300 South Grand Avenue, 25th Floor
Los Angeles, CA 90071
Tel.: (213) 617-8100/Fax: (213) 617-7480

Attorneys for Defendant
CITY OF SAN BUENAVENTURA, a California
municipal corporation, incorrectly named as CITY
OF BUENAVENTURA, a California municipal
corporation

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SAN FRANCISCO

SANTA BARBARA CHANNELKEEPER,
a California non-profit corporation,

Petitioner,

v.

STATE WATER RESOURCES
CONTROL BOARD, a California State
Agency; CITY OF BUENAVENTURA, a
California municipal corporation,

Respondents.

Case No. CPF-14-513875

DEFENDANT CITY OF SAN
BUENAVENTURA’S NOTICE OF MOTION
AND MOTION TO STAY PROCEEDINGS
PENDING APPEAL; MEMORANDUM OF
POINTS AND AUTHORITIES

[Filed Concurrently with Declaration of Benjamin
C. Lee]

Judge: Hon. Ernest H. Goldsmith

Date: December 1, 2015
Time: 9:30 a.m.
Dept.: 302
Reserv. No: 10201201-02
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NOTICE OF MOTION AND MOTION

TO ALL PARTIES AND THEIR ATTORNEYS:

PLEASE TAKE NOTICE that on December 1, 2015, at 9:30 a.m., or as soon thereafter as

the matter may be heard in Department 302 of the San Francisco County Superior Court, located

at 400 McAllister Street, San Francisco, California, Defendant City of San Buenaventura

(“City”), will move the Court for an order staying the current action in its entirety pending City’s

appeal of the Court’s order striking City’s First Amended Cross-Complaint (“Cross-Complaint”).

City’s Motion is made pursuant to California Civil Procedure Code Sections 916 and 187.

An automatic stay of trial court proceedings under Section 916 is warranted because Plaintiff and

Petitioner Santa Barbara Channelkeeper’s Complaint and Petition for Writ of Mandate is fully

“embraced” and “affected” by City’s appeal of the Court’s order striking the Cross-Complaint. In

addition, the Court has the “inherent power” under Section 187 to serve the interests of justice

and judicial economy by issuing a stay to avoid inconsistent outcomes between the appeal and

trial court proceedings.

This Motion is based on this Notice, the accompanying Memorandum of Points and

Authorities and Declaration of Benjamin C. Lee, the pleadings and papers on file in this action,

and any other matters properly before the Court at the hearing on the Motion.

Dated: October 29, 2015 BEST BEST & KRIEGER LLP

By: /S/ Benjamin Lee
GENE TANAKA
SHAWN HAGERTY
BENJAMIN LEE
Attorneys for Defendant
CITY OF SAN BUENAVENTURA
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MEMORANDUM OF POINTS & AUTHORITIES

1. INTRODUCTION

This matter concerns whether the amount of Ventura River water used by Defendant City

of San Buenaventura (“City”) complies with the mandate in Article X, section 2 of the California

Constitution that all water be used “reasonably.” City’s Cross-Complaint sought to name Cross-

Defendants who also use Ventura River water to properly frame the reasonableness of City’s use.

By striking City’s Cross-Complaint, the Court ruled that City’s use may be examined in isolation

without the presence of other users of the Ventura River. City’s appeal, therefore, asks the Court

of Appeal to decide the appropriate standard to determine if City’s use of the Ventura River is

consistent with the “reasonable use mandate,” i.e., whether City’s use should be viewed by itself

or with other users of the Ventura River. This Motion seeks to stay this case since the outcome of

the appeal will govern the standard that should be used by the trial court.

Two statutory grounds compel a stay. First, the automatic stay provision in California

Civil Procedure Code Section 916 applies to matters “embraced” and “affected” by the appeal.

Here, the crux of the litigation, the reasonableness of City’s use of the Ventura River and the

analysis of Respondent State Water Resources Control Board (“State Board”) of such use, is fully

“embraced” and “affected” by City’s appeal of the Court’s order striking City’s Cross-Complaint.

Second, a stay under California Civil Procedure Code Section 187 will serve the interests of

justice and judicial economy. If the City’s appeal is successful, a stay will avoid the risk of an

incorrect trial court proceeding that must be re-done, and, thus, utilize judicial resources

efficiently.
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2. PROCEDURAL HISTORY

A. THE PLEADINGS

On September 19, 2014, Plaintiff and Petitioner Santa Barbara Channelkeeper (“SBCK”)

filed its Complaint and Verified Petition for Writ of Mandate in this Court (“Complaint”). The

Complaint seeks a declaration that City’s use of the Ventura River is unreasonable in violation of

Article X, section 2, and a writ of mandate ordering the State Board to conduct an analysis of the

reasonableness of City’s use of the Ventura River. In response, the City filed a Demurrer, which

asserted, in part, that SBCK’s Complaint failed to join all other water users of the Ventura River

who are necessary parties. City’s Memo of P. & A. in Supp. of Demurrer, etc., dated November

10, 2014, 3-8.

When considering the City’s Demurrer, the Court, Judge Harold Kahn, noted that SBCK

does not have the burden to name other users of the Ventura River as necessary parties because

“harsh joinder” rules require “inevitability” and “absolute certainty” that other people’s rights are

triggered. Declaration of Benjamin Lee (“Lee Decl.”), filed concurrently, ¶ 2, Ex. A (transcript

of April 23, 2015 Hearing on the City’s Demurrer and Motion to Strike), at 17:9-15; see, Cal.

Civ. Proc. Code § 389(a) (West 2015). However, Judge Kahn distinguished permissive joinder

from necessary joinder and invited the City to cross-claim against the other users of the Ventura

River: “If you want [other users of the Ventura River], go right ahead. Bring them in. Cross-

claim against them. I have no doubt that those would be permissive at the least, cross-claims, but

that is not for me --- that doesn’t implicate a joinder.” Id. Ex. A, at 17:23-28. Judge Kahn further

noted: “To me, there may be real fertile areas to bring in other parties.” Id. Ex. A, at 18:12-13.

On May 13, 2015, City filed its Answer to Complaint and Petition for Writ of Mandate,

and, on June 11, 2015, consistent with Judge Kahn’s statement, City filed a First Amended Cross-

Complaint (“Cross-Complaint”) against other users of the Ventura River.
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B. THE ORDER STRIKING CROSS-COMPLAINT

In response to the Cross-Complaint, SBCK filed a Motion to Strike based on California

Civil Procedure Code Section 428.10(b), which permits a cross-complaint that: (1) arises out of

the same transaction or occurrence as the complaint; or (2) asserts a claim, right or interest in the

property which is the subject of the complaint. P.&A. in Supp. of SBCK’s Mot. to Strike, etc.,

dated June 25, 2015 (“Mot. to Strike”), 4-6. SBCK argued that because the Petition only alleged

City’s use of water on one stretch of the Ventura River from April through October was

unreasonable, Cross-Defendants’ use of the River was a different transaction or occurrence. Mot.

to Strike 4-5. SBCK further claimed that since the “unreasonable” use of water is not a property

right and SBCK sought only to limit City’s unreasonable use, no property right was at issue in the

Complaint. Id. 6-8.

City disagreed. On the first ground, case law on reasonable use of water requires a

comparison of uses to determine the best way to allocate the valuable resource in cases when the

supply of water is insufficient to satisfy all beneficial uses. Light v. State Water Resources

Control Bd., 226 Cal.App. 4th 1463, 1479 (2014) (California courts have “never defined, nor as

far as we have been able to determine, even attempted to define, what constitutes an unreasonable

use of water, perhaps because the unreasonableness of any particular use depends largely on the

circumstances”). Therefore, the Cross-Complaint involves the same transaction or occurrence,

i.e., the uses of Ventura River water and an assessment of the reasonableness of those uses.

City’s Memo. of P. & A. in Opp. to Pl.’s Mot. to Strike, etc., dated July 22, 2015, 4-9. The

second ground is circular since the issue of whether the City’s use of its property right is

reasonable is before the Court, and to say the only issue is the City’s unreasonable use, to which it

would not have a property right, assumes the conclusion. Id. 9-10. Nevertheless, the Court

entered the Order Striking City of San Buenaventura’s First Amended Cross-Complaint (“Order

Striking Cross-Complaint”), dated September 18, 2015.
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C. THE APPEAL

Where, as here, the Cross-Complaint names new parties to the lawsuit and these parties

have been served and appeared, the Order Striking Cross-Complaint is a final adjudication as to

those parties and is immediately appealable. Stipulation and Order re Resps. to 1st Am. Cross-

Compl., dated August 12, 2015; Herrscher v. Herrscher, 41 Cal.2d 300, 303 (1953) (“Where the

parties to the cross-complaint are not identical with the parties to the original action, the order

amounts to a final adjudication between the cross-complainants and is appealable”); People ex.

rel. v. Dept. of Public Works v. Clausen, 248 Cal.App.2d 770, 776 (1967). On October 14, 2015,

City filed a Notice of Appeal of the Order Striking Cross-Complaint.

3. ANALYSIS

A. TRIAL COURT PROCEEDINGS SHOULD BE STAYED BECAUSE

SBCK’S COMPLAINT IS “EMBRACED” AND “AFFECTED” BY

CITY’S APPEAL

California Civil Procedure Code Section 916 provides, subject to certain exceptions, that

the “perfect[ion] of an appeal stays proceedings in the trial court upon the judgment or order

appealed from or upon the matters embraced therein or affected thereby . . .” The purpose of this

provision is “to protect the appellate court’s jurisdiction by preserving the status quo until the

appeal is decided . . . the [automatic stay] prevents the trial court from rendering an appeal futile

by altering the appealed judgment or order by conducting other proceedings that may affect it.”

Varian Medical Systems, Inc. v. Delfino, 35 Cal.4th 180, 189 (2005) (citation omitted).

A matter is considered “embraced” or “affected” by an order within the meaning of

Section 916 if post judgment trial court proceedings would have any impact on the effectiveness

of the appeal. Id. at 189-190; Betz v. Pankow, 16 Cal.App.4th 931, 938 (1993). A trial court
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proceeding affects the effectiveness of an appeal if “the possible outcomes on appeal and the

actual or possible results of the proceeding are irreconcilable.” Varian Medical Systems, 35

Cal.4th at 190. A showing of likelihood of success of the appeal is neither necessary nor a proper

consideration in ruling on a motion to stay under Section 916. See, In re Marriage of Varner, 68

Cal.App.4th 932, 937 (1998).

By contrast, an appeal does not stay proceedings on “ancillary” or “collateral” matters that

do not affect the judgment on appeal. Varian Medical Systems, 35 Cal.4th at 191. A

postjudgment proceeding is considered “ancillary” or “collateral” to an appeal if the results of the

proceeding could or would have occurred regardless of the outcome of the appeal. Id. (Section

916 does not automatically stay proceedings pending appeal from the denial of a preliminary

injunction because the affirmance or denial of a preliminary injunction does not and cannot

eliminate the need for additional proceedings on the merits).

The claim for declaratory relief fits squarely within the automatic stay provision in

Section 916. The gravamen of City’s appeal is whether the fact-specific and circumstance-based

inquiry to determine the reasonableness of City’s use of the Ventura River requires the presence

of other competing users of the Ventura River. SBCK is not alleging that City’s use of water is

wasteful or challenging how City diverts its water. Instead, SBCK argues that the amount of

water the City uses during the months of April through October negatively impacts steelhead

trout in the Ventura River. Complaint ¶¶ 105-128. City, however, is just one of many public and

private entities that use the Ventura River during this period to provide water to local

municipalities for agricultural, industrial, and other beneficial uses. Cross-Complaint ¶¶ 2-8.

Given the nature of SBCK’s allegations, which singles out City even though other users of the

Ventura River affect the steelhead trout to an equal or greater amount, it is necessary to consider

other users of the Ventura River to determine the actual impact, if any, of City’s use of the

Ventura River on the steelhead trout, and any corresponding determination of the reasonableness

of City’s use.
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It is also important to consider how SBCK views this matter to appreciate that the petition

for writ of mandate also should be stayed. SBCK has made clear that this litigation is a two-step

process. First, SBCK is asking the Court to “determine whether the City’s use is reasonable …

and then compel the State Board to conduct the required analysis under the constitution.” Lee

Decl. ¶ 3, Ex. B (transcript of August 26, 2015 Hearing on SBCK’s Motion to Strike), at 12:13-

17. Although SBCK claims that State Board can then consider other users at its discretion,

SBCK, by its own allegation, has indicated that it is the Court’s declaration that City’s use is

unreasonable which “triggers” the State Water Board’s duty to act. Id. ¶ 3, Ex. B, at 13:3-8.

In all, a stay relating to trial court proceedings is warranted under Section 916 holding any

ruling on the merits of SBCK’s Complaint until the Court of Appeal decides whether City’s use

of the Ventura River should be considered in isolation or with other users. In addition, a stay

would preserve the effectiveness of City’s appeal because the Court’s limited focus on only

City’s use of the Ventura River would be irreconcilable with an appellate ruling in favor of City’s

appeal allowing the inclusion of competing users of the Ventura River. Varian Medical Systems,

Inc., 35 Cal.4th at 189. To rule otherwise would render City’s appeal nugatory, and undermine

the purpose of Section 916 to preserve the appellate court’s jurisdiction.

B. TRIAL COURT PROCEEDINGS SHOULD BE STAYED TO SERVE

THE INTERESTS OF JUSTICE AND JUDICIAL EFFICIENCY

In addition to Section 916, California Civil Procedure Code Section 187 gives this Court

discretion to adopt “any suitable process or mode of proceeding . . . which may appear most

comfortable to the spirit of this code.” The Court’s authority to stay proceedings is part of its

“inherent power” to “insure the orderly administration of justice.” Bailey v. Fosca Oil Co., Ltd.,

216 Cal.App.2d 813, 817-818 (1963) (approving of trial court’s stay pursuant to Cal. Civ. Proc.

Code § 187 (West 2015)). It is also well established that trial courts “generally have the inherent
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power to stay proceedings in the interests of justice and to promote judicial efficiency.” Freiberg

v. City of Mission Viejo, 33 Cal.App.4th 1484, 1489 (1995). Both interests are present here.

Despite SBCK’s claim that it does not intend to conduct any discovery in this matter, City

believes that discovery will be a crucial part of preparing its defense in this case. Discovery,

pretrial motions, and a trial without the benefit of a Court of Appeal ruling to determine if City

can properly name other users in this litigation would unjustly deprive City of the opportunity to

show that other users, not just City, have an equal or greater impact on steelhead trout, which

directly impacts the reasonableness of City’s use of the Ventura River.

In addition, if the Court of Appeal were to rule in favor of City and the trial court rules

against City, all related discovery, pretrial motions, trial court proceedings would be of little value

and would need to be redone or at least supplemented significantly. This possibility highlights

the waste of judicial resources that may occur if the Court proceeds before the Court of Appeal’s

ruling, and precisely why the Court has the “inherent power” to stay these proceedings. A stay

avoids the possibility of duplicative proceedings and conserves judicial resources by ensuring that

this litigation proceeds under the proper standard to determine the reasonableness of City’s water

use.

4. CONCLUSION

Absent a stay of SBCK’s Complaint, there is a real risk that City will be ensnared in

concurrent trial court and appellate proceedings involving the reasonableness of City’s use, which

might be inconsistent because of the decision by the Court of Appeal. Therefore, Civil Procedure

Code Sections 916 and 187 require this Court to grant a stay pending the City’s appeal.
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Dated: October 29, 2015 BEST BEST & KRIEGER LLP

By: /S/ Benjamin Lee
GENE TANAKA
SHAWN HAGERTY
BENJAMIN LEE
Attorneys for Defendant
CITY OF SAN BUENAVENTURA
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1 PROOF OF SERVICE

2

3 I am a resident of the State of California and over the age of eighteen years, and

4 not a party to the within action; my business address is Best Best & Krieger LLP, 2001 N. Main

5 St. Suite 390, Walnut Creek, CA 94596. On October 29, 2015, I served the within document(s):

6 DEFENDANT CITY OF SAN BUENAVENTURA’S NOTICE OF MOTION AND
MOTION TO STAY PROCEEDINGS PENDING APPEAL; MEMORANDUM OF

7 POINTS AND AUTHORITIES

8 DECLARATION OF BENJAMIN C. LEE IN SUPPORT OF DEFENDANT CITY OF
SAN BUENAVENTURA’S MEMORANDUM OF POINTS & AUTHORITIES TO

9 DEFENDANT’S MOTION TO STAY PENDING APPEAL, AND EXHIBITS A-B

10 by placing the document(s) listed above in a sealed envelope with postage thereon

11 fully prepaid, in the United States mail at Walnut Creek, California addressed as
set forth below. I am readily familiar with the firm’s practice of collection and

12 processing correspondence for mailing. Under that practice it would be deposited
with the U.S. Postal Service on that same day with postage thereon fully prepaid in

13 the ordinary course of business.

14 I caused such envelope to be delivered via overnight delivery. Such envelope was

15
deposited for delivery by United Parcel Service following the firm’s ordinary
business practices.

16 . . .

by transmission via E-Service to File & ServeXpress to the person(s) set forth
17 below. Local Rules of Court 2.10 (P).

18 By e-mail or electronic transmission. Based on a court order or an agreement of
the parties to accept service by e-mail or electronic transmission, I caused the

19 documents to be sent to the persons at the e-mail addresses listed below. I did not
receive, within a reasonable time after the transmission, any electronic message or

20 other indication that the transmission was unsuccessful.

21

22

23

24

25

26

27

28
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7

Via File & ServeXpress

Daniel Cooper
Caroline Koch
Lawyers for Clean Water, Inc.
1004 A O’Reilly Avenue
San Francisco, CA 94129
Phone: (415) 440-6520
Fax: (415) 440-4155
Email: daniel@lawyersforcleanwater.com

caroline @lawyersforcleanwater.com

Attorneys for Petitioner and Plaintiff
Santa Barbara Channelkeeper

Via File & ServeXpress

Matthew Bullock
Jonathan Wiener
Deputy Attorney General
California Department of Justice
Natural Resources Law Section
455 Golden Gate Ave., Suite 11000
San Francisco, CA 94102-7004
Phone: (415) 703-1678
Fax: (415)703-5480
Email: matthew.bullock@doj.ca.gov

jonathan.wiener@doj.ca.gov

Attorneys for Respondent and Defendant State
Water Resources Control Board

10

11

12

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

I declare under penalty of perjury under the laws of the State of California that the

above is true and correct.
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Executed on October 29, 2015 at W

2

3
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5

6

8

9
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GENE TANAKA, Bar No. 101423
gene.tanakabbklaw.corn
SHAWN HAGERTY, Bar No. 182435
shawn.hagerty@bbklaw. corn
BENJAMIN C. LEE, Bar No. 282177
benjarnin.lee@bbklaw.com
BEST BEST & KRIEGER LLP
2001 N. Main Street, Suite 390
Walnut Creek, California 94596
Tel.: (925) 977-3300/Fax: (925) 977-1870

WENDY Y. WANG, Bar No. 272527
wendy.wangbbk1aw.corn
SARAH C. FOLEY, Bar No. 277223
sarah.foley@bbklaw.com
BEST BEST & KRIEGER LLP
300 South Grand Avenue, 25th Floor
Los Angeles, CA 90071
Tel.: (213) 617-8100/Fax: (213) 617-7480

Attorneys for Defendant
CITY OF SAN BUENAVENTURA, a California
municipal corporation, incorrectly named as CITY
OF BUENAVENTURA, a California municipal
corporation

SANTA BARBARA CHANNELKEEPER,
a California non-profit corporation,

Petitioner,

STATE WATER RESOURCES
CONTROL BOARD, a California State
Agency; CITY OF BUENAVENTURA, a
California municipal corporation,

Respondents.

Case No. CPF-14-5 13875

DECLARATION OF BENJAMIN C. LEE IN
SUPPORT OF DEFENDANT CITY OF SAN
BUENAVENTURA’S MEMORANDUM OF
POINTS & AUTHORITIES TO DEFENDANT’S
MOTION TO STAY PENDING APPEAL, AND
EXHIBITS A-B

[Filed Concurrently with Notice of Motion and
Motion to Stay; Memorandum of Points and
Authorities]

28
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SUPERiOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SAN FRANCISCO

V.

Judge:
Date:
Time:
Dept:
Reserv. No:

Hon. Ernest H. Goldsmith
December 1, 2015
9:30 am.
302
10201201-02

Declaration of Lee ISO Defendant City’s Motion to Stay Pending Appeal
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1 DECLARATION OF BENJAMIN LEE

2

3 I, Benjamin Lee, declare as follows:

4

5 1. I am an attorney licensed to practice before all courts in the State of California. I

6 am an associate with the law firm of Best Best & Krieger LLP, attorneys of record for Defendant

7 City of San Buenaventura (“City”) in this action, San Francisco County Superior Court, Case No.

8 CPF- 14-513875. I have personal knowledge of the following facts, and, if called upon to do so, I

9 could and would testify to those facts.

10

11 2. A true and correct copy of pages 17-18 of the Certified Reporter’s Transcript of
C)

QWQ 12 Proceedings, on April 23, 2015, in the Superior Court of the State of California in and for thec_7 c’J

3zo
13 County of San Francisco, before the Honorable Harold E. Kahn, is attached as Exhibit A. The

OF—>- 0

14 proceedings concerned the hearing on the City’s Demurrer and Motion to Strike, and Defendant
_JI_ Ci)

Cl)>

15 and Respondent State Water Resources Control Board’s Demurrer in this action. Counsel for the
0

16 City will have a complete copy of the hearing transcript for the Court’s review at the hearing on

17 Plaintiff’s Motion to Strike.

18

19 3. A true and correct copy of pages 12-13 of the Certified Reporter’s Transcript of

20 Proceedings, on August 26, 2015, in the Superior Court of the State of California in and for the

21 County of San Francisco, before the Honorable Suzanne Bolanos, is attached as Exhibit B. The

22 proceedings concerned the hearing on Plaintiff Santa Barbara Channelkeeper’s Motion to Strike

23 and Motion for Separate Trial on City’s First Amended Cross-Complaint. Counsel for the City

24 will have a complete copy of the hearing transcript for the Court’s review at the hearing on

25 Defendant’s Motion to Stay.

26

27

28
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1 I declare under penalty of perjury under the laws of the State of California that the

2 foregoing is true and correct.

3 Executed this j day of October, 2015, at Walnut Creek, California.

4

__

5

6

7

8

9

10
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EXHIBIT “A”

Board Packet Page 40 of 101



1

1 IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA

2 IN AND FOR THE COUNTY OF SAN FRANCISCO,

3 BEFORE HONORABLE, HAROLD E. KAHN, JUDGE

4 DEPARTMENT 302

5 SANTA BARBARA
CHANNELKEEPER,

6

7 Plaintiff,
No. CPF—14—513875

8 vs.

9 STATE WATER
RESOURCES BOARD,

10 and CITY OF
BUENAVENTURA,

11 Defendant.

12
Reporter’s Transcript of Proceedings

13

14 April 23, 2015

15

16
APPEARANCES:

17

18 For the Plaintiff, CAROLINE KOCH
Santa Barbara Attorney at Law

19 Channelkeeper:
DANIEL COOPER

20 Attorney at Law

21
For the Defendant, MATTHEW BULLOCK

22 State Water Resources Attorney at Law
Board:

23
For the Defendant, GENE TANAKA

24 City of Buenaventura: Attorney at Law

25

26

27 Court Reporter: IRENE L. TOFFT
C.S.R. No. 12913

28

3
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1 Department 302 April 23, 2015

2 P-R-O-C-E-E—D—I—N-G-S

3 THE COURT: On line 2, Santa Barbara Channelkeeper

4 versus State Water Resources Control Board.

5 MS. KOCH: Good morning, your Honor. Caroline Koch

6 for petitioner and plaintiff, Santa Barbara Channelkeeper.

7 MR. TANAKA: Good morning, your Honor. Gene Tanaka

8 on behalf of defendant, City of San Buenaventura.

9 MR. BULLOCK: Matthew Bullock for the State Water

10 Resources Control Board.

11 MR. COOPER: Daniel Cooper for Channelkeeper.

12 THE COURT: So, Mr. Cooper, and, Ms. Cooper, is it?

13 MS. KOCH: Koch. Yes, your Honor.

14 THE COURT: Koch. I apologize. I can’t help but

15 wonder why this case is in San Francisco than Buenaventura

16 County. One would think Ventura County would have slightly

17 more interest in this case than San Francisco, but I

18 recognize the venue permits it. Doesn’t make it feel right

19 to me though.

20 So I’m going to tell you right up front, I’m not a water

21 law expert. Much of what was written in these papers fell

22 initially to me like Serva Horatio (phonetic). It’s hard

23 stuff for a novice. I started with this stack of papers very

24 low down on the learning curve. I’m not sure I have gotten

25 very far up that curve. So I welcome all of your assistance

26 in helping me go up that curve, but I had to deal with this

27 motion because it was on my day. And the way I dealt with it

28 is, I took the two motions separately, and as to the City’s
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1 motion, initially, I had to answer the question of whether

2 there was really one claim against the City or multiple

3 claims against the City because of the way the City made its

4 alternative request through the demurrer and the motion to

5 strike.

6 I couldn’t perceive more than one claim. I saw a claim

7 that the City is —— in my words, not necessarily the words of

8 the complaint, unreasonably taking water out of —— I didn’t

9 even know what reach meant. This is how little I knew, by

10 the way, out of Reach 4 of the river. I think it was Reach

11 4. It may have been Reach 3. Seemed to me a single click.

12 So then I dispensed with the motion to strike, really

13 didn’t matter, because the same arguments were made either

14 way. And then it seemed to me I needed to deal with the

15 statute of limitations. I didn’t see any agency action that

16 was being challenged. I didn’t see an administrative writ.

17 I didn’t see a 1094.5, which like the last case that you may

18 have heard. That was a 1094.5. This one struck me as a

19 1085. They are different.

20 So what struck me that the narrow statute of

21 limitations, the 30—day statute of limitations. I don’t

22 remember the code. Didn’t help. And therefore the statutory

23 statute of limitations applied. The statutory one about

24 statutory claims. And I couldn’t tell without qualification

25 clearly, unmistakably, whatever the words are that the Court

26 of Appeals used, is that the case is time—barred under that

27 statute of limitations. So it seems to me I had to overrule

28 the demurrer on that ground.

5
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1 Then there was the issue of whether there should have

2 been other water users or administrative agencies involved.

3 But it struck me that the plaintiff was right in their point,

4 they are seeking a declaration only that the City’s use of

5 this portion of the river is unreasonable, which doesn’t

6 inevitably it might. Possibly not inevitably require anybody

7 else for a full and fair adjudication. And the City cited ——

8 excuse me —— the Channelkeeper cited a few cases where there

9 have been determinations of unreasonableness with just the

10 party who was claimed to be unreasonable at issue. So that

11 struck me answering that question.

12 And then the last one —— I don’t mean to be a parrot for

13 the Channelkeeper’s papers, but I think they had it right.

14 They are the master or mistress, or whatever you want to call

15 it of their own document. The way they wrote the document is

16 it didn’t allege violation of federal laws, the Federal Clean

17 Water Act and the Federal Endangered Species Act. So any

18 kind of requirements that are in those statutes didn’t really

19 seem to me to be a prerequisite to file a hearing. I

20 understand the concept of artful pleading and trying to get

21 around it, but this didn’t seem to get around it. Seemed to

22 me pretty straight forward. The judge declared that the

23 City’s unreasonably using water. Of course, it took me two

24 hours to slog through a complaint that called itself a

25 complaint, but it’s really a brief with more legal citations

26 than 50 complaints all together should ever have. That is

27 not a complaint, by the way. That is not a complaint. That

28 is a legal brief with what you call a complaint.
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1 So then I reached the State Board’s demurrer and that

2 one seemed to me fairly easy, because there was this old

3 case, Elmore, a 31—year—old case that I guess you call

4 Shepardized or West Law cited and the only time it had ever

5 been criticized or disagreed with were on issues unrelated to

6 the points that I thought were germane. And it said out and

7 out no qualification. There is no exhaustion requirement in

8 water cases. There is a clear, mandatory duty under Article

9 10, Section 2 of the California Constitution and its language

10 seemed to me pretty close to saying, had the issue been

11 before it, that there would have been a mandatory duty under

12 275 of the water code. And while I couldn’t tell you that I

13 really understand this public trust doctrine very well, it

14 seemed to me really just another way of alleging the same

15 stuff. So I threw that in for good measure as part of the

16 overruling.

17 And then we have the issue of the fifth count for

18 relief, not a cause of action, we usually use the words,

19 “cause of action” around here but that is not how the

20 complaint was written. The fifth count for relief I read it

21 liberally which I’m required to do on a demurrer. It seemed

22 to me that it was saying that the board simply refused to

23 even acknowledge it had a discretion to act and didn’t

24 exercise that discretion in any way shape or form. That

25 struck me very similar to a case where I was overruled or

26 reversed recently in a published decision called, Ellena,

27 E—l—l—e—n—a, which I cited in my tentative ruling, which said

28 that it is an abuse of discretion when you refuse to exercise
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1 your discretion, even though you have discretion as to how it

2 exercises.

3 That is how liberally construed I read the fifth cause

4 of action or the fifth count of relief. Those are my

5 thoughts. The most salient of which I’m very low down on the

6 learning curve of water law. You are all clearly experts and

7 much more knowledgeable than me. Help me out if you think

8 I’m wrong. Explain to me in clear terms where I went astray.

9 MR. TANAKA: Your Honor, if it’s acceptable I’ll go

10 ahead and start out on behalf the City.

11 THE COURT: That would be wonderful. I thought all

12 of the papers here were excellent as well. I really

13 appreciated the excellent work.

14 MR. TANAKA: Your Honor, unless you have a

15 particular order in which you would like me to address your

16 concerns, I thought I would start with the discussion of

17 whether there was more than one claim.

18 THE COURT: You should do whatever works best for

19 you.

20 MR. TANAKA: All right. So I will talk about

21 whether there is more than one claim that will wrap in the

22 Clean Water Act and endangered species issue.

23 THE COURT: Are you familiar with the Lillian

24 docket?

25 MR. TANAKA: I am, your Honor.

26 THE COURT: So that is how I think of what is more

27 than one claim, whether there is more than one wrongful act,

28 not where there is more than one legal duty asserted. So
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1 that might help you there. Okay.

2 MR. TANAKA: All right. I appreciate that. After

3 that then, your Honor, I’ll turn to the statute of

4 limitations argument under the Clean Water Act. Finally,

5 I’ll talk about the idea of adjudicating the use of one party

6 with or without other parties ——

7 THE COURT: Excellent.

8 MR. TANAKA: —— in the litigation. So, your Honor,

9 the unreasonable use of water under state law is a recognized

10 claim. But unreasonable use can also come up in a different

11 context and it can come up in federal context.

12 So in this case the Channelkeepers have alleged that

13 there is harm to the endangered steelhead trout. Endangered

14 is a federal term under the Endangered Species Act. It is

15 listed under the Federal Endangered Species Act and it

16 provides a standard for when you may cause harm to it or its

17 habitat.

18 Similarly, they allege that the Ventura River is an

19 impaired water body. Impaired water body is a term and a

20 standard under the Clean Water Act.

21 Now, Channelkeeper asserts that they’re really bringing

22 a state law, a declaratory relief claim as to the use. But

23 the way this can play out at trial, your Honor, is we would

24 come forward with expert witnesses to talk about whether we

25 are harming a federally endangered animal and similarly

26 whether we are impairing a federally described water body.

27 Those will then result in a decision by the Court whether we

28 are violating those federal standards.

9
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1 THE COURT: Is that the ultimate issue? Even if

2 all of that is true, and I know that all of that is alleged

3 in this complaint, isn’t ultimately the issue whether the

4 City’s use of this particular portion of the Ventura River is

5 or is not unreasonable?

6 MR. TANAKA: That is clearly a part of their claim.

7 THE COURT: No. I thought that is their claim.

8 MR. TANAKA: Well, it goes more than that because

9 whether it’s reasonable or unreasonable, it’s an

10 environmental issue under state law.

11 THE COURT: Those are evidentiary issues, but the

12 legal issue, the ultimate legal issue is whether the City

13 used its pumping and diversion activities, as I understand

14 them, are or are not reasonable or unreasonable? Is that

15 correct? Am I accurately interpreting the complaint? Let me

16 turn to the plaintiff’s lawyers.

17 MS. KOCH: Yes, your Honor. That is exactly what

18 the Channelkeeper claims are.

19 THE COURT: The claim. They are talking about the

20 first claim.

21 MS. KOCH: As to the first claim, yes. The only

22 issue is whether the City’s view is unreasonable. And as

23 your Honor correctly points out the background facts and

24 evidentiary issues ——

25 THE COURT: All I wanted to know is whether you

26 think I was accurately stating your complaint. Okay.

27 MS. KOCH: Yes, you are.

28 MR. TANAKA: So, your Honor, whether the City’s use
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1 is unreasonable carries with it under the traditional state

2 water law claim a lot of issues, but if one of those elements

3 is whether there is harm to a federally endangered species or

4 is it impairing a federally designated body of water, if

5 we’re going to be litigating those issues, that has to go

6 under federal law.

7 THE COURT: You might be right. But that doesn’t

8 make it a federal claim necessarily. It may make it

9 preemptive. I don’t know. But you didn’t raise preemption.

10 But if all of the time that we resolved state law issues and

11 we look to evidence that might affect federal law, but it

12 still ultimately is a state law issue of reasonable or

13 unreasonable. I’m not asking, as I understand it, for any

14 particular protection or lack of protection with regard to

15 this steelhead trout, and they are not asking for any

16 determination or invoking any remedy under the Federal Clean

17 Water Act.

18 MR. TANAKA: And, your Honor, I would agree that

19 they have a claim, and they’re entitled to state a claim in

20 this Court for the unreasonable use of water by the City.

21 What I’m suggesting is that either what should happen is

22 that the federal portions that have been alleged should be

23 struck from their complaint because it will result in a

24 decision whether the City is or is not endangering the

25 steelhead trout. And that is something that is supposed to

26 go forward in federal court. They don’t intend to have that

27 happen in this case then there shouldn’t be a problem

28 striking it from the complaint.

11
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1 THE COURT: I don’t agree. I’m not the trial judge

2 in this case.

3 MR. TANAKA: Sure.

4 THE COURT: And good luck to any trial judge for

5 this case if they don’t have any water law background. But I

6 envision that there will be an issue of what factors are to

7 be looked at in determining reasonable or unreasonable use by

8 the City. And presumably there will be argument whether

9 certain federal law issues should or should not be looked to

10 but that doesn’t make it a federal law issue. It simply is

11 one of the factors in reasonableness. Reasonableness is

12 something that is well—known to the law and that there is

13 often a list of factors to consider. Here, I don’t know if

14 there is such a list, and you are going to have to make it up

15 for this case presumably and if there would be some

16 inconsistency with federal law or there is something in the

17 federal statutes that would suggest that they may be trampled

18 on here then that —— the doctrine that applies to me is

19 preemption or maybe commerce clause. Maybe there is

20 something from the negative commerce clause that might apply

21 but that is not what you asserted here and so you’re

22 basically trying to rewrite the complaint, as I see it. And

23 no fault of your own. People bringing demurrers do that all

24 the time, but my job is to accept the complaint as written

25 and then liberally construe it in favor of the drafter on

26 this motion.

27 MR. TANAKA: The last point I’ll make on this then,

28 your Honor, and your Honor has zeroed in, I think that what
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1 is being suggested is one of the criteria of reasonableness

2 is whether we have stepped over the line under these two

3 statutes.

4 THE COURT: It looks to me like that is how the

5 complaint is drafted.

6 MR. TANAKA: And if that is to be the case then I

7 would suggest, and I won’t repeat our papers, it’s

8 jurisdictional because the courts are clear that when you are

9 dealing with violations of federal statute, even if it’s not

10 a separate stand alone claim but it’s part of something, the

11 decision of whether you violated the federal statute as part

12 of a larger decision should be decided by the federal court.

13 THE COURT: Okay. You may be right. You didn’t

14 make that argument in your papers, if you did, I missed it.

15 MR. TANAKA: All right. Your Honor, I’ll move to

16 the second point, which is the statute of limitations

17 argument. In their opposition on page 7 ——

18 THE COURT: Hold on. I got it.

19 MR. TANAKA: Okay. Your Honor, line 24 and 25 it

20 says, quote, Channelkeeper’s causes of action against the

21 City and State Board approved on June 28, 2013 when the

22 Ventura River, TMDL was approved.

23 Now Channelkeeper says that they are not challenging the

24 Ventura River TMDL. If I may turn, your Honor, to the

25 complaint, pages 22 to 23.

26 THE COURT: I got it.

27 MR. TANAKA: Pages 22 and 23, Section G which is

28 entitled, “The Ventura River TMDL fails to adequately address
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1 the pumping and diversion impairments.” And then paragraphs

2 135, 6, and 7 talk about deficiencies in the TMDL. Then

3 finally paragraphs 138 and 139, in particular, 138 on page 23

4 they say accordingly, “Channelkeeper inform and believe and

5 thereon alleges Ventura River TMDL fails to adequately

6 address pumping diversion impairments.”

7 THE COURT: They explain all of this in their

8 opposition to your motion as the last best chance to have

9 received some remedy short of going to court. This is —— I

10 mean, I don’t know if it’s true or not. I don’t —— remember,

11 I don’t deal with truth on a demurrer, and I couldn’t figure

12 it out even if I had to. You know, I went through this stack

13 of stuff that looked, as I said, like Serva Horatio

14 (phonetic) to me.

15 They say that this is why they are able to allege that

16 they have no other remedy and why we need to come to court.

17 That they seem to suggest that it’s a requirement to bring

18 one or more claims here. That the only thing that they can

19 do now to get the relief is to come to court. I can’t

20 remember what the term is. It’s not an exhaustion term.

21 It’s —— What is the term?

22 MS. KOCH: I believe your Honor is referring to the

23 rule of the last element.

24 THE COURT: No. No.

25 MS. KOCH: writ claim.

26 THE COURT: No. No. No. You refer to it in your

27 opposition. I’ll get there. I can’t believe it’s escaping

28 me. Hold on. In order to seek injunctive relief you have to
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1 say that there is no other way that will achieve what you are

2 seeking to achieve. What is that concept? None of you have

3 that in mind? I forget what the legal version —— think of

4 that is how I understood the plaintiff to be talking about

5 the -— Ventura River, TMDL. But you don’t think so.

6 MR. TANAKA: Your Honor, --

7 THE COURT: -- you think they are challenging the

8 Ventura River.

9 MR. TANAKA: Are you talking about, your Honor,

10 referring back to what you were searching for, that there is

11 no adequate remedy?

12 THE COURT: No adequate remedy, got it. That is

13 how plaintiff articulates this Ventura River TMDL. If they

14 had gotten what they wanted, Ventura River TMDL, then that

15 would have been an adequate remedy but they didn’t and now

16 they don’t have one except to come to court. That is how I

17 understand it.

18 MR. TANAKA: All right. Well, then, your Honor,

19 just zeroing in on the TMDL. The first point you’ve already

20 decided or indicated where you are headed to in terms of

21 whether that should supply the standard or not.

22 Secondly, what I don’t want to end up having happen is

23 at trial we’re going to be litigating whether the TMDL is

24 reasonable or not, because as I understood their papers, they

25 say they are not challenging the TMDL, if they were, they

26 would be time—barred.

27 THE COURT: That is how I understand their papers.

28 Is that correct, please? That you are the master of your

15
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1 complaint; is that correct?

2 MS. KOCH: Yes, that is correct, your Honor.

3 THE COURT: I couldn’t figure out when the statute

4 of limitations would accrue.

5 MR. TANAKA: Your Honor, it would accrue 30 days

6 after the TMDL is adopted because that is —— supplies the

7 standard that everybody relies on and so you should need to

8 come in and challenge it and knock it, it’s not good.

9 THE COURT: If they were challenging that.

10 MR. TANAKA: That is correct.

11 THE COURT: They claim not to be.

12 MR. TANAKA: Understood. And we moved to strike it

13 because if they aren’t challenging it then it doesn’t have

14 any place in here in terms of its accuracy or not. I

15 understand your Honor is keeping it in as a standard.

16 THE COURT: I’m keeping it in only because I

17 understood that it’s being expected to show there is no

18 adequate remedy. If that is not the way it’s being used then

19 plaintiff should speak up right now. I’m not hearing them

20 speak up.

21 MS. KOCH: That is no —— your understanding is

22 correct, your Honor.

23 MR. TANAKA: Finally, your Honor, I’ll move now to

24 the third point which is whether a finding of reasonable and

25 beneficial use or as your Honor noted public trust is also

26 very similar, can be had without other parties. I won’t go

27 through all the cases except for one that we cited to that

28 effect that needs to have all the other parties. That was
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1 the Light case. We talked about it in our reply on page 7.

2 THE COURT: Hold on. Let me get your reply. Okay.

3 MR. TANAKA: I won’t repeat the quote, but if

4 you’ll note and lines 12 through 16, the Court in deciding

5 whether use is reasonable considers all of the uses as well

6 as statewide issues as to reasonableness. So as a practical

7 matter, your Honor, the way that would play out is, we would

8 come into court without the other parties and we’d be

9 fighting over whether our use is reasonable or not and one of

10 the issues will be the environmental issues. But, your

11 Honor, that is not something that is either static or open or

12 shut.

13 THE COURT: Let’s look at this language. And

14 explain to me why this language triggers the indispensable

15 party rules or misjoinder rules rather than setting out

16 guidance on what factors need to be considered

17 unreasonableness. Explain to me how in this language

18 necessarily anybody’s rights other than the City’s rights are

19 going to be adjudicated. That is how I perceive the issue.

20 I don’t take issue with this being the law. It’s really a

21 recent case. So it’s extremely helpful. So to tie it to

22 joinder —— because it doesn’t seem joinder language to me.

23 This seems like it is criteria language.

24 MR. TANAKA: Well, for your Honor --

25 THE COURT: Am I right or wrong?

26 MR. TANAKA: I disagree of course. Your Honor,

27 there will be a determination on how much water the City can

28 take, when it can take it, and where it can take it with
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1 respect to issues raised by plaintiffs in this case.

2 The problem is that if there were another city or

3 another commercial use or another farm agricultural use that

4 takes that water, what would be considered reasonable or not

5 will then change.

6 So, if you said what they can take or not take in water

7 that will be then subject to another party complaining that,

8 wait a minute, that is still not reasonable or it needs to be

9 adjusted because of my particular concerns.

10 Now that would then mean either that the Court would

11 accept that the City’s rights have been fixed, and we allow

12 you collateral estoppel but we were wrong on that and we

13 couldn’t. We would then come back in and litigate now

14 whether this other party’s concern along with the City of

15 Ventura’s concern along with the concerns raised by the

16 Channelkeepers requires a balance.

17 THE COURT: If you are really concerned about all

18 of that, sue everybody else. But to me that is all part of

19 discretionary complaints and intervention. And here is the

20 problem from my perspective, and it’s a problem no doubt from

21 my own ignorance, and you’ll show me where I got it wrong.

22 But I envision that there is a bunch of users of this

23 water. And that they range from the child who might wade

24 into this portion of Ventura River and takes a cup, to a City

25 that takes thousands and thousands of cups. Where do you

26 stop? Where do you draw the line? If you are going to have

27 an indispensable party determination that is only the City’s?

28 MR. TANAKA: No.
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1 1 THE COURT: Is it the City’s and the County’s? Is

2 it only government agencies? Is it only the irrigation

3 district? Where do you draw the line? I don’t know and it

4 seems to me that the issue is whether this one city has acted

5 reasonably or unreasonably, and it may look to how others

6 have acted and what other uses are but it’s not adjudicating

7 other people’s uses. They are not bound by any claim

8 preclusion issues.

9 And if you want other people involved, send them notice

10 or sue them, but I don’t see that the very harsh joinder

11 rules, which require inevitability, absolute certainty that

12 is going to affect other people’s rights are triggered here,

13 and I don’t see a single case that says that. If there is a

14 case that says it, then I missed it, but I don’t see Light

15 says it.

16 MR. TANAKA: Well, the cases don’t speak in terms

17 —— You’re absolutely correct. They don’t speak in terms of

18 civil procedure terms, necessary joinder but they all speak

19 in terms of having all the parties to determine, to

20 adjudicate any one party’s rights, and in the ground water

21 and the surface water adjudication that is exactly what

22 happens. All of the parties are brought in.

23 THE COURT: So to me it’s really the issue of who

24 has the burden to bring the parties in? If you want them in

25 under these circumstances, go right ahead. Bring them in.

26 Cross—claim against them. I have no doubt that those would

27 be permissive at the least, cross—claims, but that is not for

28 me —— that doesn’t implicate a joinder.
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1 MS. KOCH: Your Honor, if I may ——

2 THE COURT: I think you are ahead.

3 MS. KOCH: —— just respond on one comment.

4 THE COURT: I think you are ahead.

5 MS. KOCH: I’ll stay quiet then.

6 MR. TANAKA: I appreciate your Honor’s comments.

7 obviously have a different position but regardless I

8 appreciate the time you’ve given me.

9 THE COURT: I suspect there is going to be more

10 litigation here. That is why I want to be really clear about

11 my thoughts. So that people can’t say that you rule this way

12 or that way. To me there may be real fertile areas to bring

13 in other parties. There may be real fertile areas for

14 preemption and congress clause. I don’t know, but I’m not

15 ruling on those today.

16 MR. TANAKA: Thank you for your time, your Honor.

17 THE COURT: For the State Board.

18 MR. BULLOCK: Thank you, your Honor. I’d first

19 like to address the two cases that were cited in the

20 tentative and explain briefly why they are inapplicable in

21 this case.

22 THE COURT: Great.

23 MR. BULLOCK: So with Elmore, the easiest place to

24 start. The difference there is that Elmore was a case

25 between two water users. So it would be sort of analogous to

26 the case between Channelkeeper and the City of Ventura.

27 The State Water Board is not a water user. It’s a

28 regulator. And all of the cases that are cited, let’s say
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1 that there is no exhaustion requirement, are in regards to

2 the cases against the water user. And in our situation we

3 have the Channelkeeper coming in and saying that the State

4 Water Board is the administrative agency that is the

5 regulator for the water, failed to provide them

6 administrative remedy and it just seems patently unreasonable

7 to bring that kind of claim without having asked the

8 administrative agency to provide you with an administrative

9 remedy.

10 THE COURT: Not patently unreasonable if there is

11 concurrent jurisdiction and no exhaustion requirement.

12 MR. BULLOCK: Right.

13 THE COURT: So that is the issue. Explain to me

14 what case says with concurrent jurisdiction there is not

15 concurrent jurisdiction and it’s exclusive jurisdiction in

16 the administrative procedures of the State Board.

17 MR. BULLOCK: So all of the cases that stated there

18 is concurrent jurisdiction are Elmore, the Audubon case —— I

19 believe it’s cited in our brief —— are about cases brought

20 against the water user. So it’s saying before you —-- before

21 you bring in someone saying you are using water unreasonably,

22 you don’t have to go to the Water Board. You can go to the

23 Water Board or you can go to the court. That is not the case

24 we’re dealing with in terms of the State Water Board.

25 THE COURT: I understand that.

26 MR. BULLOCK: So to clarify, all of the cases that

27 have been cited about the concurrent jurisdiction have

28 nothing to do with the County or the State Water Board.
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1 [ THE COURT: I understand. They have broad language

2 in those cases and you are invoking your principal that broad

3 language of cases need to be interpreted in the context of

4 the case and can’t be interpreted in a vacuum. I got it.

5 But now you got to show me where it is that it says there is

6 an administrative remedy requirement before the Board and

7 that there is no use of language concurrent jurisdiction.

8 MR. BULLOCK: Sure. And those cases are cited in

9 our reply brief. They are Temescal.

10 THE COURT: Let me get your reply brief.

11 MR. BULLOCK: I believe the last page. It’s a

12 Supreme Court case, 44 Cal. 2d. 90, page 106.

13 THE COURT: So a 1955 case.

14 MR. BULLOCK: There is a lot of old cases in water

15 law. There is also a more recent case we also cited. North

16 Gualala Water Company, case, 139 Cal. App. 4th, 1577, 1605.

17 THE COURT: So North Gualala is fairly recent. If

18 I read that case, the 1605, that will be on point authority

19 that there is administration —— exhaustion administration,

20 and

21 Administrative remedy requirement.

22 MR. BULLOCK: Correct. I believe it is dicta in

23 that case, but it does go through the fact that it happened

24 necessary to happen.

25 THE COURT: And that is 139?

26 MR. BULLOCK: 139, Cal. App. 4th.

27 THE COURT: Hold on one minute. I’ll be back.

28 (Judge Khan exits and returns to bench.)
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1 THE COURT: Volume 44, Cal., 2d. was missing. I’m

2 going to ask that it be printed out, but I have volume 139,

3 Cal. App. 4th. Turn to 1605. Okay. You got that page in

4 front of you?

5 MR. BULLOCK: Your Honor, I didn’t bring that

6 particular case with me. I apologize.

7 THE COURT: Are you familiar with —— plaintiff’s

8 counsel familiar with this?

9 MS. KOCH: Yes, your Honor.

10 THE COURT: The language is NGWC, North Gualala

11 Water Company, therefor arguably failed to exhaust its

12 administrative remedy as to this specific argument. That

13 would suggest that there is an exhaustion requirement at

14 least as to something, and the Elmore case which says there

15 is no exhaustion requirement didn’t involve the Board of the

16 defendant. Right. So what is the response?

17 MS. KOCH: The reason that this case does not stand

18 for the proposition that the State Board is citing it for, is

19 that the water right at issue in North Gualala was whether a

20 permit and a license would be issued for use of a

21 subterranean stream. So a water user, in other words, was

22 applying to the State Board for a permit. The permit was

23 denied and then was challenged in the state court without

24 first seeking remedy from the State Board where one was

25 specifically provided. Under, most likely, 1094.5 as your

26 Honor has already pointed out doesn’t apply to this case.

27 So it’s factually distinguishable on the type of water

28 right that was at issue as well as distinguishable on the
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1 type of remedy available in that case did exist. Where here,

2 no administrative remedy is available for the pre—1914 rights

3 that the City holds.

4 THE COURT: What is the administrative remedy that

5 should have been exhausted, sir?

6 MR. BULLOCK: There is a process by which you can

7 file a complaint with the board and it’s laid out in our

8 briefing. It’s not a 100 percent formal process, but there

9 is a complaint process. There is a complaint forum with the

10 Board to alert the Board of the potential issues. And here

11 the —— basically ——

12 THE COURT: Is there any case that says that, as

13 you put it, not 100 percent formal process needs to be

14 complied with before you come to court? Is there any case

15 that says that?

16 MR. BULLOCK: So I want to back up just a little

17 bit here, because we are talking about two difference things.

18 THE COURT: Okay.

19 MR. BULLOCK: One, is whether there is an

20 exhaustion requirement in general. And the argument that has

21 been made on the other side is that there is not because of

22 these cases, and I think we established those cases don’t

23 apply to the State Water Board. Now we’ve moved on to the

24 second issue.

25 THE COURT: I think that is right. Your cite to

26 North Gualala Water Company, which I just read, is a case

27 that is much more recent in time than the Elmore case, and

28 the board is a defendant in that case where it wasn’t in the
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1 Elrnore case. This talks about exhaustion administrative

2 remedies.

3 MR. BULLOCK: And --

4 THE COURT: But that doesn’t mean that this

5 particular set of claims needed to be exhausted. Now you are

6 right. We’ve moved on to that issue.

7 MR. BULLOCK: Great. And so now we’ve moved on to

8 the question of whether there is an administrative remedy

9 that would have been actually available. And we provided

10 some administrative remedy that is available and the reason

11 that there is not a more formal process for this particular

12 situation is because there is no cause of action at all,

13 which gets back to our original point which is there is

14 prosecutorial discretion.

15 You can’t force the board to go out and take an

16 enforcement action against a party. Just like you can’t

17 force the police to go out and issue a citation against

18 someone for speeding, a particular person. And so that is

19 the reason there is not a 100 percent formal process because

20 there is no ——

21 THE COURT: Okay. So let’s address that.

22 MR. BULLOCK: Sure.

23 THE COURT: And this is where I cited Ellena and

24 where I cited Elmore.

25 MR. BULLOCK: And --

26 THE COURT: I cited Ellena as to your fifth count

27 —— not your fifth count —— as to the Channelkeeper’s fifth

28 count, because as I understood it liberally construed, part
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1 of that count says no consideration at all as to the impact

2 of the City’s assertively unreasonable pumping and diversion

3 of this portion of the Ventura River and that suggests to me

4 something very similar to the way Justice Kline wrote his

5 opinion in Ellena which was, sure, the Department of

6 Insurance may have the prosecutorial discretion as you put

7 it, but they have to at least exercise it. They can’t sit on

8 their hands and do nothing, not consider anything at all.

9 And that is how I interpreted the fifth count liberally. As

10 to the second through the fourth counts, I thought that was

11 controlled by unequivocal language in Elmore. It says on

12 page 193, lID have a clear mandatory duty to avoid wasting of

13 water. Citing the very section that is at issue in the

14 second count of relief.

15 MR. BULLOCK: Again, your Honor, Elmore is

16 inapplicable in our case. We agree that as a water user, lID

17 had a duty not to waste water. The State Water Board is not

18 wasting water. There is a regulator and that is why Elmore

19 is not applicable to the State Water Board.

20 THE COURT: Who, by regulator of water, would be

21 the right person to be ultimately in charge of not wasting

22 water?

23 MR. BULLOCK: lID, the government agency that is

24 actually diverting the water. So there is ——

25 THE COURT: Of course, they would have a lesser

26 duty. It would seem to me your client would have the greater

27 duty.

28 MR. BULLOCK: Again, getting back to prosecutorial
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1 discretion. Let’s use the same analogy. Every individual

2 person in the state has a duty to not speed. The police have

3 a duty to stop people from speeding. That doesn’t mean that

4 every time someone speeds there is a violation by the police.

5 THE COURT: I get it. Great issue.

6 MR. BULLOCK: I would like to address ——

7 THE COURT: I’m doing my best here. I told you I’m

8 not a water law expert, but it does seem to me, it says don’t

9 allow water to be wasted. Don’t —— prevent water wasting.

10 Prevent unreasonable use of water. That is basically what

11 they are invoking. That seems to me mandatory. They say,

12 they are not asking you to do it in any particular way.

13 MR. BULLOCK: Well, they are.

14 THE COURT: That is not what they say.

15 MR. BULLOCK: Well, --

16 THE COURT: And then they are asking you to look at

17 all the painfully tools in your prosecutorial discretion

18 basket and decide which tools to use, but you got to use the

19 tools and make sure that water is not wasted and not

20 unreasonably used which they assert.

21 Now, if I’m wrong on this administrative law question,

22 go across the street. I’ve already acknowledged that

23 according to Justice Kline, I was wrong on the administrative

24 law question in Ellena and I’m trying to avoid a second here.

25 MR. BULLOCK: So I think that there is a very big

26 difference between our situation and the Ellena case. And

27 you are certainly more familiar with the facts in Ellena than

28 I am. But it’s my understanding that the ruling in Ellena
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1 was that prior to approving a policy the agency had to review

2 that policy. So before taking action there were certain

3 requirements that they had to comply with. That is not what

4 happened here. What happened here is the State Water Board

5 has not taken action. And what they are saying is, you have

6 to take action against a specific person.

7 THE COURT: The fifth cause of action, the fifth

8 count of relief says that the State Water Board hasn’t

9 considered anything, which is to me, comprehensible to the

10 insurance department hasn’t reviewed anything.

11 MR. BULLOCK: But the insurance department did take

12 an action. They approved the policy. And in this case we

13 didn’t approve the policy. We had not yet taken action. We

14 may be taking action in the future. We may not. But it’s

15 not like we took an action without thinking. It’s that we

16 haven’t addressed the issue yet.

17 THE COURT: That is your defense. That doesn’t

18 make it denumerable.

19 MR. BULLOCK: Well, it does because that gets back

20 to the prosecutorial discretion. We don’t have to look at

21 every single person who is potentially speeding. We have to

22 generally deal with the speeding problem in the state, but we

23 don’t have to stop individual speeders, we have to prioritize

24 and prioritizing is not the same as ignoring.

25 THE COURT: It’s alleged that you ignored. That is

26 a fair reading of the complaint.

27 MR. BULLOCK: That we ignored a specific speeder

28 and with prosecutorial discretion that is allowed. You
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1 cannot look at the people on 180 because you are worried

2 about 101.

3 THE COURT: I got it. You and I disagree. I think

4 Ellena says you can’t ignore it. You have to deal with it,

5 and exercise your discretion. You can’t —— the prejudicial

6 abuse of discretion you don’t exercise the discretion.

7 MR. BULLOCK: So let’s take a look at that and

8 consider the logical outcome of it. If what they are saying

9 is anybody —— if we had to take a look at every single person

10 in the state and if they are illegally diverting water, stop

11 them. That means that we have to immediately go out and look

12 at every single person who’s speeding. And that is a

13 question of resources which gets us back to prosecutorial

14 discretion, which is the State Water Board does not have the

15 resources to stop every illegal diverter right now.

16 THE COURT: That is an argument the Department of

17 Insurance made in this very courtroom, and I thought it made

18 a lot of sense. Justice Kline disagreed.

19 MR. BULLOCK: But there is an assertive

20 announcement in Ellena that there was never going to be a

21 review and that is not what’s happened here. The difference

22 is, we’re saying, what we’re looking at what is happening to

23 Seltzer (phonetic) right now. We’re looking at drought

24 issues right now. We don’t have time to look right at this

25 moment at these people. It’s not that we’re not going to

26 look at them. It’s that we’re prioritizing which is the job

27 of the agency to figure out what we can do with our resources

28 to best address a state—wide problem.
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1 THE COURT: Let me tell you part of the problem

2 with the argument is, you’ve gone well beyond the complaint,

3 and I’m only allowed to look at the complaint.

4 MR. BULLOCK: Well, we haven’t, though, your Honor.

5 We haven’t gone beyond the complaint, because —— we noted in

6 our brief, in order to make their argument that we abused our

7 discretion, there has to be some sort of argument that these

8 people are at the highest priority and there is no allegation

9 of that. And without that allegation they can’t prove that

10 we abused our discretion.

11 THE COURT: I don’t think there is any law that

12 says that but —— the problem here from my perspective is I’m

13 very sympathetic to your argument. It was virtually

14 identical arguments that were made in the insurance case.

15 MR. BULLOCK: And again, I think that there is a

16 very easy differentiation between these two cases, which is,

17 in the Ellena case, action was taken. They approved a

18 policy.

19 THE COURT: That wasn’t the claim that was at issue

20 in Ellena that there was a reversal. The claim was that they

21 didn’t act. Okay. We need to move on. So —— your —-- let’s

22 go back to North Gualala.

23 MR. BULLOCK: Okay.

24 THE COURT: Why isn’t North Gualala distinguishable

25 in a way that makes it there is no exhaustion or

26 administrative remedies here? Tell me where, why would there

27 be, if I reject your argument as I am, about there being no

28 claim, doesn’t that inevitability require me to reject your
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1 exhaustion argument? If it doesn’t —— because you may choose

2 two separate arguments. You said there was no claim as to

3 the second, third, and fourth counts for entered counts of

4 relief. And then you said even if there was a claim they

5 didn’t exhaust it. So they need to be thrown out of court.

6 So they go back to the Board and make a claim there.

7 And so then when Ms. Koch said that there is no law that

8 was distinguishable, I asked you to explain why it wasn’t

9 distinguishable and you said, well, we need to go back to the

10 issue I’m raising about whether there is a claim or not. So

11 I’m rejecting that. Did you have another point?

12 MR. BULLOCK: Yeah. Just before I move on, I think

13 that, you know, the tentative states that petitioner made out

14 a claim for abuse of discretion. So violating a

15 discretionary duty.

16 THE COURT: The fifth cause of action.

17 MR. BULLOCK: The fifth cause of action. And also

18 that we have violated a mandatory duty.

19 THE COURT: The second, third, and fourth cause of

20 action.

21 MR. BULLOCK: Correct. And the tentative says that

22 maybe we have a case for both. And the duty that we’re

23 talking about is a single duty. The duty we’re talking about

24 is a duty for a state law, the alleged duty, we claim that

25 there is not because of prosecutorial discretion. But the

26 alleged duty for the State Water Board to take an action

27 against the City of Ventura, and that is a single duty and

28 that has to either be a mandatory duty or a ministerial duty.
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1 It can’t be both.

2 THE COURT: I’m sorry to keep coming back to Ellena

3 but that is what was in Ellena as well. That the Court

4 either explicitly or implicitly said that the drafter of the

5 complaint can allege alternative factual legal allegations.

6 You can allege on the one hand that there was a breach of a

7 mandatory duty or failure to comply with the mandatory duty

8 and then you can allege in the same pleading document that

9 there was a prejudicial abuse of discretion. And in the

10 Ellena case they didn’t deal with the mandatory duty, they

11 just went directly to the prejudicial abuse of discretion.

12 MR. BULLOCK: But you can’t abuse your discretion

13 if you have no discretion.

14 THE COURT: You are telling me that the fifth cause

15 of action here is legally inconsistent with the second,

16 third, and fourth cause of action. You may be right but that

17 doesn’t mean that it can’t be alleged as an alternative.

18 MR. BULLOCK: They can allege anything they want,

19 and now we’re making a purely legal argument which is proper

20 on demurrer, that it can’t be both because as a matter of law

21 it’s one or the other. And so we’re asking for a

22 determination from the Court of which it is.

23 THE COURT: I can’t tell based on what is before

24 me. I have to accept as truly the well pleaded allegations

25 of the second through the fifth counts for relief.

26 MR. BULLOCK: But it’s not a factual question

27 though, your Honor. It’s a purely legal question of what is

28 the duty owed by the State Water Board to take action against
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1 specific alleged illegal diverters. That has nothing to do

2 with the facts of this case. It’s a purely legal question.

3 THE COURT: I can tell you now that I am ruling

4 that there is a duty on the Board’s part to not unreasonably

5 waste water.

6 MR. BULLOCK: Your Honor, we are not unreasonably

7 wasting water.

8 THE COURT: They say you are.

9 MR. BULLOCK: But -- No. They are saying we are

10 allowing Ventura to unreasonably waste water. It’s a very

11 different thing.

12 THE COURT: You are right.

13 MR. BULLOCK: It’s really the crux of this case.

14 THE COURT: You are right. You are allowing a

15 water user —— a significant water user to unreasonably waste

16 water. There is a duty to prevent that. I’m making that

17 determination. If I’m wrong the Court of Appeal will tell me

18 I’m wrong. I understand that this is a bit of uncharted

19 territory.

20 MR. BULLOCK: But, your Honor, I don’t believe it

21 is uncharted territory.

22 THE COURT: Where is there a case that says the

23 Board has no mandatory duty under the water code section,

24 California constitution, or the public trust document, I

25 didn’t see it. If there is one, please cite it to me.

26 MR. BULLOCK: So I think that we need to back up a

27 second and say, where is there a duty, because until a duty

28 is imposed on the Board it doesn’t have that duty.

33
Board Packet Page 71 of 101



32

1 THE COURT: Elmore tells me there is a duty.

2 MR. BULLOCK: But Elmore doesn’t apply, because

3 it’s a requirement of a person using water not of a

4 adjudicatory body.

5 THE COURT: I understand. Elmore is not exactly on

6 point but it is analogous authority. The best one I could

7 find and it seems to me that the whole purpose of a

8 regulatory is to make sure that what we users can’t do they

9 can’t do.

10 MR. BULLOCK: And --

11 THE COURT: So if users can’t do something and a

12 regulator has jurisdiction over that user, it seems to me

13 there is a duty on the part of the regulator to make sure

14 that the user should do what he’s doing. I could be wrong.

15 MR. BULLOCK: We have authority for that. It’s

16 Heckler v. Cheng. It’s all of the cases on prosecutorial

17 discretion.

18 THE COURT: Those to me are far afield. Those are

19 not water cases.

20 MR. BULLOCK: That is the thing though. I think

21 it’s the beauty of our demurrer. You don’t need to

22 understand water law to understand that a government

23 regulator cannot be required to enforce against a specific

24 person. It’s totally outside of water law.

25 THE COURT: I got it. That is why I invoked for

26 the fifth cause of action totally outside of water law case,

27 Ellena. You and I just disagree here. I’m more than happy

28 to admit that I’m low on the learning curve of water law.
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1 More than happy to admit there is no cases directly on point.

2 I was just doing my best. This is a hard set of issues. I

3 encourage the Court of Appeal, if they wish, to accept your

4 writ and to deal with this on the merits, because if the

5 defendants are right and I’m wrong, it would avoid an

6 unnecessary, not trial certainly, lengthy proceedings short

7 of trial. But I looked through the cases here and what —— I

8 reached the conclusion I have and a lot of it has to do with

9 the according the benefit of the doubt to a pleader being the

10 master of his document. That is mostly with regard to the

11 City but it has some effect on the board as well.

12 Anything more? I’m going to confirm my tentative ruling

13 in full. I will watch with great interest any appellate

14 proceedings in this case, and I wish you all well.

15 MR. BULLOCK: Thank you, your Honor.

16 MR. TANAKA: Thank you.

17 MS. KOCH: Thank you.

18 THE COURT: Of f the record.

19 (Matter adjourned.)
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13 I further certify that I have complied with CCP

14 237(a) (2) in that all personal juror identifying information

15 has been redacted if applicable.

16 DATED: May 18, 2015

17

18

19 IRENE L. TOFFT
C.S.R. NO. 12913

20

21

22

23

24

25

26

27

28
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1 Wednesday, August 26, 2015 A.M. Session

2 PROCEEDINGS

3 THE CLERK: Last line on our contested matters, Line 5,

4 Santa Barbara Channelkeeper vs. State Water Resources.

5 MR. TANAKA: Good morning, your Honor. Gene Tanaka on

6 behalf of the City of San Buenaventura.

7 MR. HAGERTY: Shawn Hagerty for the City of San

8 Buenaventura.

9 MR. BULLOCK: Good morning. Matthew Bullock for the State

10 Water Resources Control Board.

11 MR. WIENER: And Jonathan Wiener on behalf the State Water

12 Resource Board.

13 MS. KOCH: Good morning, your Honor. Caroline Koch on

14 behalf of Plaintiff Santa Barbara Channelkeeper.

15 MR. COOPER: And Daniel Cooper, also on behalf of Plaintiff.

16 THE COURT: All right. Good morning, counsel.

17 So first of all, before I hear argument, let me tell you

18 that my tentative in this is to grant Plaintiff’s Motion to

19 Strike the First Amended Cross-Complaint. And so that you have

20 some guidance with respect to your argument, there are two

21 principle reasons that I’m granting Plaintiff’s Motion to Strike

22 the First Amended Cross-Complaint.

23 First, the causes of action listed by the City in their

24 cross-complaint are not part of the same transaction or

25 occurrence as the causes of action that the plaintiff is

26 bringing. Those causes of action are not interrelated.

27 Second, to determine whether the City of Buenaventura’s use

28 of the Ventura River is reasonable, and whether the defendant,
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1 State Water Resources Control Board must act, the Court doesn’t

2 need to review other specific uses of the Ventura River, which

3 is to say the standards in reviewing whether or not the City’s

4 use of water is reasonable are objective standards that do not

5 require analysis of other uses of water by other water users.

6 In addition, I have to add that I’m persuaded also by

7 Plaintiff’s arguments that permitting the cross-complaint and

8 joining all of these additional water users really does not --

9 is only going to confuse the issues, bring in additional

10 parties, cause unnecessary discovery and prolong this

11 litigation. So, it really goes against the principle of

12 judicial economy. So for all of those reasons, my tentative is

13 to grant the plaintiff’s Motion to Strike the First Amended

14 Complaint.

15 So with that in mind, who wishes to argue first?

16 MR. TANAKA: I would, your Honor.

17 THE COURT: Mr. Tanaka.

18 MR. TANAKA: Gene Tanaka, your Honor.

19 The crux of the complaint is that there’s not enough water

20 in the Ventura River, and the City is taking out too much water.

21 It is not about the way the City takes out the water. There’s

22 nothing unique to the way we divert the water. It’s the amount

23 of water in the river. Because the allegation is that harm is

24 caused by low flows in the river, then the impact of what the

25 City does versus what another diverter does is all fungible in

26 terms of the effect of the flow. As long as other diverters are

27 pulling water from the river as is the City, they’re causing the

28 harm.

39
Board Packet Page 78 of 101



4

1 Now, if the Court were to conclude following a trial on the

2 City’s use of water that there needed to be a cutback -- and I’m

3 not conceding that for purposes here. I’m just stating it for

4 this argument -- then the Court would need to determine how to

5 fashion that cutback. In other words, the Court may, if other

6 parties are there, the Court may conclude that the City’s use is

7 reasonable and the other parties are inefficient, so they should

8 be cutting back, or it might determine the opposite. They may

9 say the City should cut it back because they’re inefficient and

1 0 others should not. Alternatively --

11 THE COURT: But Mr. Tanaka, my understanding of the law is

12 that in order to determine whether or not the City’s use of

13 water is reasonable or unreasonable as is claimed by Plaintiffs,

14 that that is really an objective standard, that the Court is not

15 required to engage in a comparative analysis of the City’s use

16 versus the use of other surrounding counties, municipalities or

17 the users. Isn’t the question just whether or not the City’s

18 use is reasonable or unreasonable for this defined period of

19 time, April through October?

20 MR. TANAKA: It is, except that reasonable is relative, and

21 so when courts look at this problem, one city’s use may be

22 considered unreasonable, and another’s may be reasonable. If

23 your Honor has concluded that a certain volume of water must be

24 sustained in the river to sustain the steelhead trout, then

25 your Honor will have to decide if we’re the only party that’s

26 use is unreasonable; but the water law provides that it needs to

27 consider all the different uses because there may be other uses

28 that are much more susceptible to dealing with this problem.
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1 Reasonableness is not measured in terms of the City versus

2 the environment. It is how does that use compare to other

3 parties. So for example, we requested a physical solution, and

4 that is an obligation for the Court to consider. You’re not

5 obligated to impose it, but they can consider it. And that

6 looks to see whether, for example, if the City of Ventura is

7 inefficient, then it should increase its efficiency and bear the

8 burden of this; but alternatively, if another party is wasting

9 water or is not as efficient or has more available supplies so

10 that one City doesn’t have to bear the whole burden, then the

11 Court needs to consider all of that, or if there’s an

12 opportunity to develop additional water supplies. But what

13 might be reasonable if the City’s use is considered reasonable

14 in one context, in another it may not be, or if it’s reasonable

15 here, it may be considered reasonable when you look at the other

16 uses.

17 We’re talking about a finite amount of water, and an amount,

18 if the Court were to conclude needed to be reduced, but the

19 question becomes who should bear that, and that’s the

20 determination of reasonable. The case law, and I won’t repeat

21 all the cases we cited in our papers, but we cited Light, Tulare

22 and Joslin, and that’s about Page 5 of our opposition to the

23 motion to strike. Each one of those cases spoke in terms of the

24 need to consider other uses to define reasonableness. Those,

25 two of those cases involve other diverters.

26 The Light case was a State Board regulation applied to

27 everybody who used the river. The Tulare case involved over 60

28 parties. And they had different types of rights, and in that
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1 context the Court said this type of use I don’t find reasonable

2 in that context. If the Court only had that one party, one

3 party there, it may have concluded that one party’s use is

4 unreasonable when there’s other uses that are more unreasonable.

5 Similarly, there are cases, your Honor, that did not involve

6 a comparison of diverters, and to that extent your Honor is

7 correct, but those cases dealt with the unique qualities of the

8 way the defendant or the plaintiff was utilizing its water. So

9 in the Imperial Irrigation District, there was a wasting of

10 water: Canal leaks, seepage, too much tail water running off

11 the farms, and the Court had a very easy decision to make, which

12 is it’s never appropriate to waste water, and that’s unique to

13 Imperial.

14 Similarly with Joslin, the plaintiff was using water because

15 he had a gravel operation, sand and gravel, and the river was

16 carrying water to his land and depositing it there, and the

17 Court said that’s not going to be a use that we’re going to

18 allow when somebody else had built a dam for its use of water,

19 because the use of water for that purpose comparatively speaking

20 is not appropriate. And that’s really the crux of what we’re

21 doing with the cross-complaint.

22 Your Honor, I will not talk about the motion for a separate

23 trial, because I think your Honor is focusing on the motion to

24 strike; but that turns under the Code of Civil Procedure, and in

25 the context of what I’ve described, the question is, one, is it

26 the same transaction or occurrence which your Honor raise; and,

27 secondly, is it a claim to the same property.

28 So let’s turn to that first issue. It’s a finite body of
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1 water. It is being reduced by various parties. The Court needs

2 to determine whether the usage is reasonable. Yes, that

3 includes analyzing whether the City’s use is reasonable, but the

4 question is, is it reasonable compared to the way others are

5 diverting. If it’s not, then it’s all on us. If it’s on other

6 parties who are diverting more unreasonably, then the Court

7 balances that.

8 THE COURT: But that’s where I take issue with your

9 analysis, Mr. Tanaka, and even in the Light case, which you

10 referred to, the Court explained the reasonable use inquiry

11 under Article 10, Section 2 is akin to the case by case

12 determination of the standard of reasonable care and the law of

13 tort. That’s from the Light case at 1484.

14 So, again, determination of reasonableness is an objective

15 standard, not a comparative analysis. And you seem to be

16 arguing that in order to determine whether or not the City of

17 Ventura’s use is reasonable requires a comparative analysis with

18 respect to how the other municipalities or county water users

19 are using their water.

20 MR. TANAKA: Yes, your Honor. If we’re talking as we are

21 here about a diversion of a certain quantum of water, because

22 it’s not because of some way we divert it that can be changed,

23 it’s just how much are we allowed to take out. And in order to

24 determine how much is reasonable for the City of Ventura to take

25 out, the Court needs to consider other uses.

26 Just by example, your Honor, assume that per capita another

27 user is taking out twice as much water per person as the City of

28 Ventura is. If our supplies are cut back, then we’re going to
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1 end up having a more difficult hill to climb because we’ve

2 already ratcheted down our efficiency, assuming that that’s the

3 situation. And the Court needs to see that to then decide in

4 the context of these parties, this use is reasonable, and this

5 is not because one is more efficient than the other. Or let’s

6 say the Court were to look at us and say you have alternative

7 supplies available to you that another city over here does not

8 have, and they will just be short of water because of that.

9 Then the Court needs to consider that, and weigh that and say in

1 0 that context, for a reduction in the amount of water it is more

11 unreasonable for this city with the alternatives to continue

12 taking this much out, but it will change.

13 In the same way that if Plaintiff had sued a different party

14 for taking water out of the river, it’s the same consideration.

15 I’m arguing the same point for another party. And so it’s in

16 that context that the amount -- so, yes, your Honor, I am

17 arguing that when it’s this situation, it is comparative,

18 because it’s water is water, and all the parties are diverting

19 water. It’s not the way they do it.

20 And if I may just touch on the second leg to the motion to

21 strike, which is claim in both the complaint and cross-complaint

22 is to the same property. The claim, I don’t believe there’s any

23 dispute, and there should not be that a water right is a

24 property right. And where this case is going is there is a

25 request that our use is unreasonable which will require some

26 level, if they prevail, of reduction in our water right.

27 Now, Channelkeeper argues, well, we’re only arguing -- we’re

28 only seeking to knock out your unreasonable use. Therefore,
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1 we’re not seeking to knock out a property right because you

2 don’t have a property right to unreasonable use, but that’s a

3 circular argument. If we were fighting over real property in a

4 land dispute with a boundary dispute, and the plaintiff alleged

5 defendant’s grant deed didn’t include the disputed property that

6 they were fighting over, you would still have a fight over real

7 property. The question is who is right. And that’s what we

8 have here. We have a challenge to our water right, and it

9 would, depending on how it turns out, it may or may not require

10 a reduction in that property right.

11 Well, our cross-complaint does the same thing. We’re saying

12 in the context of our property right, how much of a reduction,

13 if that’s where the Court were to go, is appropriate for us

14 versus another party. And the cases they cite are

15 distinguishable. They come up in different contexts, but I

16 think I understand Thornton and Bratton. And those are cases

17 where if the cross-defendants, regardless of how that case

18 turned out, it would only amount to a sharing of the losses that

19 they all owe Plaintiff. The cross-complaint cannot in any way

20 reduce liability to Plaintiff.

21 Well, here, and this is based on our view that it’s

22 comparative, your Honor is going to determine what’s reasonable

23 for the City. And if we have proven our case that our

24 reasonable use is more reasonable than the others, then what’s

25 reasonable for us is a certain amount. It could be reduced --

26 or excuse me. It would be not reduced as much because of the

27 claims we’re making in our cross-complaint. So it’s a different

28 kind of case than if it’s for contribution, say, or indemnity
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1 cross-complaint.

2 So with is that, your Honor, I’m happy to answer any

3 particular questions you have.

4 THE COURT: All right. Well, first, Ms. Koch, do you wish

5 to respond?

6 MS. KOCH: Yes, your Honor. Thank you. First, I’d like to

7 clarify counsel’s articulation of Channelkeeper’s action.

8 Mr. Tanaka has said that the crux of the complaint is the amount

9 of water being taken from the river. When in fact, what the

10 Channelkeeper is asking for is for the Court to participate in

11 the first step of a larger process as described in National

12 Audubon Society by the California Supreme Court to determine

13 that the City’s use, which is based only on the City’s use in

14 the river versus the statewide policy considerations which then

15 triggers the State Board, who is the responsibility agency, to

16 conduct analysis of that use.

17 So what Mr. Tanaka is actually describing is for the State

18 Board to review the City’s use, not for the Court. And the

19 Court is exactly correct in its reading of Light that whether a

20 use is reasonable is determined on an objective standard. And

21 in Light, the Court makes no qualification that Article 10,

22 Section 2 which defines unreasonable, that unreasonable use must

23 be prevented. It makes no distinction between a particular type

24 of use of water.

25 Light simply says that whether a use is unreasonable or

26 reasonable is an objective standard that requires no specific

27 comparisons to other water users. What the Court will look at

28 to determine whether the City’s use is reasonable is the City’s
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1 particular use in the stretch of the river between April and

2 October as well as statewide policy considerations, which is

3 what the standard is articulated in the cases Tulare and Joslin

4 that counsel has cited.

5 And those cases specifically the courts did not conduct a

6 comparison. The court found it to be self-evident that those

7 uses were unreasonable. And while in Tulare, there are other

8 parties present, the court still didn’t compare, engage in a

9 comparative analysis. So because it’s an objective standard,

1 0 whether a use is unreasonable is not relative. It doesn’t

11 require a comparison, and your Honor’s understanding of the

12 Light case is exactly correct and is consistent with how the

13 California Supreme Court has applied the reasonable use

14 requirement under the constitution.

15 THE COURT: Do you wish to respond to Mr. Tanaka’s argument

16 regarding the same transaction or occurrence?

17 MS. KOCH: Yes, your Honor. So because it is an objective

18 standard, it cannot be part of the same transaction or

19 occurrence, because each individual beneficial use has to be

20 reasonable within the context of that use.

21 So, if the Court is looking at the reasonableness of a

22 specific use, other users need not be part of the case because

23 the transaction or occurrence at issue is that particular water

24 right holder’s use, the conditions in the river where that water

25 right holder is diverting and the statewide policy

26 considerations that are articulated by the Supreme Court.

27 So because for the cross-complaint to be proper, it must

28 repeat to the same transaction or occurrence, other water users
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1 in the broader watershed are not part of the City’s point of

2 diversion between April and October which is the only time

3 period at issue in Channelkeeper’s complaint. And I’d also like

4 to respond to the City’s position that the Court needs to

5 consider a physical solution. That equitable remedy is only at

6 issue where there are competing water rights. And Channelkeeper

7 is not a water right holder, and the Court in order to resolve

8 Channelkeeper’s claims does not need to decide what amount the

9 City or any other user can divert from the river.

10 And you know, this is where I disagree again with Mr. Tanaka

11 on this point that what Channelkeeper is asking for is not that

12 the Court conduct analysis to determine how much water the City

13 or anyone else can take from the river. Channelkeeper simply

14 asks that the Court determine whether the City’s use is

15 reasonable based on the objective standard, and then compel the

16 State Board to conduct the required analysis under the

17 constitution as well as the Public Trust Doctrine.

18 So there is no physical solution at issue in Channelkeeper’s

19 complaint. While the City may ask for that in a separate,

20 totally separate case, independently from Channelkeeper’s

21 claims, we don’t dispute that, your Honor, but having them

22 resolved here is not appropriate together.

23 THE COURT: All right. And then before I hear from

24 Mr. Tanaka again, do you wish to add anything further with

25 respect to the City’s claim that bringing in the additional

26 parties will serve the purpose of judicial economy?

27 MS. KOCH: Yes, your Honor. It will in fact not serve, as

28 your Honor has held, said in her tentative, that bringing in the
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1 additional parties will severely expand and confuse the issues

2 in this case.

3 Again, we’re asking for the Court only to determine that the

4 use is unreasonable, which then triggers the State Board’s duty

5 to act. In that second step of the process, the State Board can

6 consider, if it deems necessary under its discretion, any other

7 users and any factual disputes or complexities that relate to

8 the City’s use of the river will be resolved by the State Board.

9 So striking the cross-complaint will actually prevent

10 complications in this case that are unnecessary and potential

11 resolve preventing additional lawsuits, resolve issues that are

12 properly decided by the State Board who is the responsible

13 agency.

14 THE COURT: Thank you.

15 Mr. Tanaka.

16 MR. TANAKA: Your Honor, may I cede my time to Mr. Hagerty.

17 THE COURT: Yes.

18 MR. BULLOCK: Actually, your Honor, if I could for the State

19 Water Board, we’re a separate party, I would like to speak, if I

20 may.

21 THE COURT: Who wishes to go first?

22 MR. HAGERTY: May I just very quickly.

23 MR. BULLOCK: Absolutely.

24 MR. HAG ERTY: Your Honor, Shaw Hagerty.

25 The only issue I’d like to focus in on is with this issue of

26 comparative and reasonableness. We need to look specifically at

27 what the complaint is saying, because the City’s use is only

28 alleged to be unreasonable in a certain period and under certain
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1 conditions. And you cannot objectively analyze that because the

2 City’s use might be reasonable in one case if the flow is

3 sufficient and unreasonable as alleged if the flow is not

4 sufficient. So the issue really is flow. It’s not the City’s

5 use and the reasonableness of the use. It’s the issue of flow.

6 And the issue of flow necessarily implicates upstream users

7 and downstream users, and that’s why the cross-complaint does

8 arise out of the same transaction or occurrence, but the

9 occurrence is low flow conditions within the river. So you

10 can’t look objectively at only the City’s use because you have

11 to look as alleged at the conditions under which the City

12 performs certain activities, and those conditions are

13 inextricably linked to upstream users and downstream users and

14 flow. That’s the missing component of what I heard from the

15 Court in terms of the tentative ruling. Thank you.

16 THE COURT: Thank you.

17 MR. BULLOCK: Thank you. Matthew Bullock for the State

18 Water Resource Control Board.

19 I found what Channelkeeper was saying today very interesting

20 because I think they just talked themselves right out of court.

21 They said this is a totally objective thing. You just look at

22 the use and whether it’s reasonable or not, and if we look at

23 the use, it’s municipal use, and municipal use is the highest

24 and best use of water in the state. And if that’s what we’re

25 looking at, they have no case.

26 If we’re looking at the way they’re diverting, well, there’s

27 been no allegation in their petition that the way that they’re

28 doing the diversion is somehow unreasonable. So again, they’ve
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1 talked themselves out of court.

2 So Channelkeeper keeps trying to say we’re not challenging

3 the amount of water they’re taking. We’re challenging the

4 reasonableness of the use. And so I would ask the Court to

5 consider, well, what is a user doing that Channelkeeper thinks

6 is unreasonable. And I think it’s clear from the briefing and

7 from the petition that it’s taking water from the stream. It’s

8 diverting water, and that really is why we’re talking about the

9 same occurrence and why we need to look at everyone else for

10 reasonableness and why really these issues are more confusing

11 than they first may appear to be and according to Channelkeeper.

12 Again, if they’re as simple as they say they are, they’ve

13 talked themselves out of court because, if we’re just looking at

14 what the use is, well, Ventura wins. So with that in mind, I’d

15 like to talk about how water rights work in the State of

16 California. And I think it’s really important to understand

17 that in order to understand what’s going on here.

18 So there are rights in California called riparian rights.

19 They’re the oldest and most senior rights, and those aren’t at

20 issue here. So while they’re very important, they’re really not

21 relevant because everyone agrees that those folks get their

22 water first, but no one here is specifically discussing those.

23 So I’m going to focus on appropriative rights.

24 And the basic rule in California is the Rule of Priority,

25 which says that if you go in and you start diverting water, you

26 have a right to that water. And that water or that right is

27 senior to anybody who comes after you. So, for instance, if you

28 start diverting 100 cubic feet per second of water in 1902 and
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1 then the next year in 1903 someone comes in and starts diverting

2 100 cubic feet per second of water, your right is senior to

3 theirs. And if in 191 0 there is only 103 cubic feet per second

4 of water in the river, there’s a low flow year, you, the earlier

5 person from 1902, you get 100 percent of your water. You get

6 the whole hundred cubic feet per second, and the people who came

7 after you get only 3 cubic feet per second.

8 So I like to think of it as people lined up at a cafeteria,

9 and they’re all waiting with their tray. The person at the

10 front of the line gets their tray completely filled, and they

11 leave. And the next person comes, you don’t apportion it

12 between people. And if halfway through the line the cafeteria

13 runs out, well, tough luck for the people in the back. That’s

14 the Rule of Priority.

15 And with that in mind, this is where the El Dorado case that

16 the State Water Board really focused on comes into importance,

1 7 and I found it interesting that Channelkeeper really didn’t

18 address the Water Board’s arguments about that case. And what

19 that case says is that the rule of priority is fundamental to

20 the property right of holding water in the State of California.

21 That idea of that line is the most fundamental thing about your

22 right.

23 And while the State does have to consider the reasonableness

24 of the use of water, if we’re talking about leaving enough water

25 in the stream, the State cannot ignore that rule in order to

26 make sure that there is enough water in the stream. So, in that

27 case, the State Water Board tried to preclude someone with more

28 senior right from diverting water without putting the same
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1 requirement on more junior users, and the appellate court found

2 that it couldn’t do that, even though it was important to

3 restrict the use to protect environmental uses of the river.

4 And at the Sacramento San Joaquin Delta, the State wouldn’t do

5 that by precluding a more senior diverter without also looking

6 at junior rights, and to do so was violation of law.

7 And that’s the exact situation that we have here. The

8 unreasonable use, the unreasonableness of use that’s being

9 alleged by Channelkeeper is that too much water is being

10 diverted from the river. And their solution is that Ventura

11 should stop diverting because their use is unreasonable. And

12 what the El Dorado case says is no, that’s not right. Ventura

13 does not have any requirement to stop diverting until we’ve

14 looked at the more junior people because you have to go in that

15 line. It’s like a cafeteria, and you can’t pull people out of

16 the front of the line so that people in the back of the line can

17 get served. And to do so, would be a violation of the law.

18 And that’s exactly what Channelkeeper is asking this Court

19 to do. It’s asking the Court to ignore the fact that there’s

20 all these people lined up behind that are going to take the food

21 from the front of the line and unfairly singling out Ventura.

22 So we cited a fair amount of language from that case in our

23 brief, and I think that there’s some long quotes in there, but I

24 think that they’re really directly on point to what’s going on

25 here, and that we really can’t look at Ventura without looking

26 at everyone else. And that in the El Dorado case the Court even

27 said that the board had an affirmative duty to go out and find

28 those people and bring them in, and to not do so was in
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1 violation of law. And so certainly it’s the Board’s perspective

2 here that to affirmatively exclude those other people would be

3 in direct violation of the appellate court’s direction in the El

4 Dorado case.

5 So for that reason, it really is all the same occurrence.

6 As Ventura said, we’re talking about a body of water and how

7 much water is left in it. And while Channelkeeper seems to

8 think that’s going to confuse the issues, I think that

9 respectfully it’s because they don’t understand what they’re

10 trying to prove, because again if what they’re trying to say is

11 this really is an objective standard, totally devoid of

12 consideration of what’s going on on the river as a whole, well,

13 what Ventura is doing in that context is totally reasonable.

14 They’re using it for municipal use, which is the highest and

15 best use. So it would seem to me that if the Court is going to

16 separate the cases or strike Ventura’s cross complaint, it

17 really at the same time should dismiss the entire case by

18 Channelkeeper because they can’t prove their case.

19 THE COURT: Well, they haven’t presented any evidence yet.

20 MR. BULLOCK: Well, and that’s the interesting thing, your

21 Honor. They’ve said in their brief they don’t intend to.

22 They’re not going to do any discovery.

23 THE COURT: Well, I’m not adjudicating the case today. I’m

24 only addressing the issue of a cross-complaint and whether other

25 parties need to be joined. If you’re saying that they don’t

26 understand what they can prove, well, what they need to prove,

27 then that’s presumably their problem at trial.

28 MR. BULLOCK: I agree. I was trying to play it out to a
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1 logical conclusion, your Honor, but it goes back to the El

2 Dorado case really, which says that for the State, for the

3 government to look at curtailing someone’s water right to

4 protecting environmental interests in the river without first

5 considering or at least at the same time considering the junior

6 users is a violation of law and directly contrary to the El

7 Dorado case.

8 And I would want to go back through the cases that they have

9 cited to say that it’s an objective standard. I think that

10 Mr. Tanaka did a good job of explaining why that’s different

11 because that wasn’t talking about leaving enough water in the

12 river. It was talking about the specific way the water was

13 being used, for instance, for killing gophers. You don’t need

14 to look at everyone on the river to figure out that wasting

15 water by using it to flood land to kill gophers is unreasonable,

16 whereas in this case, when the issue is is there enough water in

17 the river, you really do need to look at everyone using the

18 water on the river. It’s a cumulative problem.

19 The only -- I did want to quickly address the Audubon case.

20 I think that it’s been cited for a lot of things that it really

21 shouldn’t be. Audubon is a very different situation than the

22 Court has before it today. Audubon was dealing with a post 1914

23 water right which the Water Board has authority over and the

24 pre-1 914 water right that Ventura claims the water board has

25 limited authority to regulate.

26 And so the idea that Audubon stands for the principle that

27 the Water Board should go in and affirmatively has a duty to

28 look at that right really isn’t applicable. I think the only
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1 reason that Audubon is applicable for the Court today is that it

2 knows that the State Water Board and the Courts have concurrent

3 jurisdiction to look at the reasonableness of water use. And so

4 the idea that the Court should be directing the Water Board to

5 go in and do something later on is not necessary, first of all,

6 because the Court has the authority to do it itself, but more

7 importantly that I want to point out, and this is my last thing,

8 that there’s actually a process by statute for the Court to give

9 a reference to the Water Board.

10 So if the Court thinks this Water Board needs to go and look

11 at this issue, it can request that it do so under Water Code

12 Section 2000, and I think that really gets to the heart of what

13 this case is probably about. Because the big difference between

14 that and what Channelkeeper is asking the Court todo by simply

15 ordering the Board to do this itself is that if you do it under

16 the statutorily mandated way that it should be done,

17 Channelkeeper would be required to pay for that investigation.

18 And so I think that really what’s happening here is they’re

19 looking for a free lunch and trying to ram this through and get

20 the Court to decide that this is not a confusing issue. It’s a

21 straightforward issue, and all that the Court has to do is order

22 the Board to go and look at the problem. And if that’s what

23 they want to have happen, they need to follow the statutory

24 procedure for doing that, and they need to pay for it.

25 So with that, and again citing you back to the El Dorado

26 case, which I think is really the only case that’s on point

27 here, unless you have any questions for the State Water Board, I

28 don’t have anything further.
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1 THE COURT: All right. Ms. Koch, would you like to respond?

2 MS. KOCH: Yes, I would, your Honor.

3 First, in response to counsel’s argument that Channelkeeper

4 has somehow talked itself out of its current causes of action,

5 is entirely and completely incorrect, your Honor. Simply

6 because the City’s use is a municipal domestic use does not make

7 it automatically reasonable. Yes, it’s a beneficial use, but

8 each beneficial use must also be reasonable within the context

9 of what a requirement is for that beneficial use.

10 However, the City diverts water from Reach 4 a limited

11 stretch of the Ventura River which 16 years ago the State Board

12 itself identified as impaired by pumping and diversions, which

13 is exactly what that City does from a portion of the river. To

14 date, the State Board has taken no action to review the City’s

15 diversions from that impaired reach, meaning that it cannot

16 support its beneficially uses, wildlife, habitat.

17 And in addition, because the City has this pre-1914 right,

18 that analysis whether the City’s use is reasonable or whether

19 the impact to public trust resources caused by the City’s use,

20 the State Board has never looked at those circumstances. That

21 is the exact issue that was presented to the Supreme Court in

22 National Audubon Society and where the Court found that the

23 State Board has an affirmative duty to consider public trust

24 resources, even after an allocation of water has been made, such

25 as the City’s which has been occurring for the past 1 00 years,

26 that the State Board has to reconsider that allocation,

27 especially where no analysis of the impact to trust resources

28 has occurred.
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1 And the Court’s instruction in that case was that the

2 responsible agency do the reconsideration, which here is the

3 State Water Board and via its arguments and mis-articulations of

4 Channelkeeper’s claims, the State Board is attempting to place

5 that burden on the Court where the Supreme Court expressly said

6 it’s the responsible agency that is meant to do that analysis.

7 And I’ll just add to that, at Pages 5 to 8 of Channelkeeper’s

8 reply, we do expressly address the City’s arguments about the El

9 Dorado case and the rule of priority.

10 And in sum, your Honor, I won’t repeat our briefing, but the

11 Rule of Priority as well as every type of water right in

12 California is subject to the condition of reasonable use as well

13 as the Public Trust Doctrine, so that even the Rule of Priority

14 can be subdiverted when it’s necessary to protect public

15 resources and make sure that a beneficial use is also

16 reasonable. And in El Dorado, the issue was not whether or not

17 the reasonableness of the water right at issue could have been

18 subdiverted, but it was the State Board’s failure to find that

19 the use was unreasonable warranting a subdiversion of the party

20 rule in this case which is not what is the issue here.

21 In reality, the El Dorado case was the State Board had

22 already undertaken the analysis that Channelkeeper seeks.

23 THE COURT: All right. So, anything further?

24 MR. BULLOCK: If I may, I think that it’s really important

25 what Ms. Koch just said, which is as the El Dorado case states,

26 the Rule of Priority can be subdiverted if necessary. And there

27 is no necessity here because we can look at the junior parties,

28 which I also need to clarify something. Also let me back up.
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1 This idea that somehow other people are diverting from

2 different parts of the river and means they’re not relevant, I

3 think the Court can probably take judicial notice of the fact

4 that water flows downhill and that a river is connected. So

5 taking water out of a river in one place affected the live in

6 all the other places.

7 And also, this is the last thing. I wanted to correct

8 something in Channelkeeper’s briefing. They stated that there

9 were no other folks that were diverting during the times that

1 0 they’re concerned with, and that’s not true, or that’s not

11 accurate. Sorry. I wanted to point out that Casitas, one of

12 the other parties that’s in this case in the cross-complaint

13 actually does have a license to divert during the exact time

14 that’s relevant, and I can provide you with their license, which

15 I think would be judicially noticeable.

1 6 I took this this morning from the State Water Board’s

17 official database, and it’s also the same information would be

18 Casitas Municipal Water District vs. United States case which is

19 102 Federal Claims 443 at Footnote 13, showing that Casitas, who

20 I actually believe has a larger right than Ventura, although I’m

21 not sure about that, but certainly has a right to divert on the

22 river at the same time period and has a junior right. Their

23 right is--it’s a post 1914 right from I believe 1956. That’s

24 all. Thank you, your Honor.

25 THE COURT: Anything further?

26 MS. KOCH: No, your Honor. You’ve given us plenty of the

27 Court’s time, but I will say that dispute about Casitas, we

28 disagree with that, but it’s still not relevant to the question
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1 because each beneficial use has to be reasonable as the Court

2 has already determined in its tentative ruling.

3 Thank you, your Honor.

4 THE COURT: All right. So then just to be clear, then I

5 will grant Channelkeeper’s motion to strike the First Amended

6 Cross-Complaint. First, the reasonable use and Public Trust

7 Doctrines do not require the Court to exam other specific

8 competing water rights on the river to resolve the actual relief

9 that Channelkeeper is requesting.

1 0 Second, I find that the City of Buenaventura’s

11 cross-complaints does not arise out of the same transaction or

12 occurrence as Channelkeeper’s claims because the only

13 transaction at issue in Channelkeeper’s complaint is whether or

14 not the City of Buenaventura’s water use is unreasonable.

15 Third, I find that Channelkeeper’s claim does not implicate

16 a property right, again, because only the City’s unreasonable

17 use of the river is at issue. And finally, litigation of the

18 City’s cross-complaint and joining of the numerous other parties

19 that the City wishes to join does not prevent a multiplicity of

20 suits or serve the purpose of judicial economy. In fact, quite

21 the contrary. It is quite an unnecessary complicated resolution

22 of this particular dispute.

23 So for any one of those reasons or all of those reasons in

24 combination, I do grant Channelkeeper’s Motion to Strike the

25 First Amended Cross-Complaint.

26 I would ask Channelkeeper to please prepare a proposed

27 order.

28 MS. KOCH: Yes, your Honor.
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1 THE COURT: And then I find that the motion for a separate

2 trial then is moot.

3 MS. KOCH: Thank you, your Honor.

4 THE COURT: Thank you.

5 MR. TANAKA: Thank you, your Honor.

6 MR. BULLOCK: Thank you, your Honor.

7 ——oOo——

8 (Proceedings concluded.)
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1 State of California

2 City and County of San Francisco

3

4

5 I, Melanie Dawn Gheno, Official Court Reporter for the

6 Superior Court of the State of California, City and County of

7 San Francisco, do hereby certify:

8 That I was present at the time of the above proceedings;

9 That I took down in machine shorthand notes all proceedings

10 had and testimony given;

11 That I thereafter transcribed said shorthand notes with the

12 aid of a computer;

13 That the above and foregoing is a full, true, and correct

14 transcription of said shorthand notes, and a full, true and

15 correct transcript of all proceedings had and testimony taken;

16 That I am not a party to the action or related to a party

17 or counsel;

18 That I have no financial or other interest in the outcome

19 of the action.

20

21
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23

24

____________________________________
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